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Nathaniel L. Gaines, Trustee, Appellant, 


a Supreme Court of the District of Columbia. I 

In Equity. No. 33665. j 

i 

j 

William A. Clark, Plaintiff, 
vs. 

i 

The United States Realty Company of Washington, D. C., 
Incorporated, a Corporation; The United States Trust Company, 
a Corporation, and Henry H. Gilfry and John W. Peters, Trustees, 
Plaintiffs. 


United States of America, j 

District of Columbia, ss: 

\ 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed arid proceed¬ 
ings had, in the above,entitled cause, to wit: 

1 Amended and Supplemental Bill. j 

m I 

Filed November 9, 1915. 

* I 

! i 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33665. j 

’ 

William A. Clark, Plaintiff, 
vs. 

The United States Realty Company of Washington, D. C., Inc., 

a Corporation, et al., Defendants. 

.. - J ^ . -S ! 

• * S V 

By leave of the Court, first had and obtained the plaintiff William 

A. Clark, amends and supplements his bill of complaint in the above 

. . . '' 
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2 NATHANIEL L. GAINES VS. WILLIAM A. CLARK. 

entitled cause by adding the Munsey Trust Company as a defendant 
to said cause and by adding the following sentence to the second 
paragraph of said bill of complaint to wit: 

“The Munsey Trust Company is a corporation organized under 
the laws of the United States with its offices in the City of Washing¬ 
ton, District of Columbia, where it is engaged in business and it is 
sued as substituted Trustee under the Deed of Trust hereinafter men¬ 
tioned and described '’; and also by adding to said bill of complaint 
after paragraph eight thereof, the following paragraph to be num¬ 
bered, Paragraph eight and a half. 

“8 1 />. On the 6th day of August, 1915, in a cause depending in 
this Court on the Equity side thereof, and known as Equity Cause 
No. 33,647, wherein the United States Trust Company was the de¬ 
fendant, this Court made an order substituting the defendant the 
Munsey Trust Company in the place and stead of the defendant the 
United States Trust Company, as Trustee under the Deed of Trust- 
of April 25th, 1913, to secure a bond issue of the said defend- 
2 ant the United States Realty Company in the amount of 
$500,000, as mentioned in the 8th paragraph of this bill of 
complaint. Whether any of the bonds which the said last men¬ 
tioned Deed of Trust was intended to secure have been actually is¬ 
sued is unknown to the plaintiff 

So that the bill of complaint in said cause as amended and supple¬ 
mented will read as follows: 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33665. 

William' A, Clark, Plaintiff, 
vs. 

The United States Realty Company of Washington, D. C., Inc., 
a Corporation; The United States Trust Company, a Corporation; 
Henry H. Gilfrv and John W. Peters, Trustees, and The Munsev 
Trust Company, a Corporation, Defendants. 


To the Justice of the Supreme Court of the District of Columbia, 

holding said Equity Court: 

The plaintiff, William A. Clark, respectfully shows unto the Court 
as follows, to wit: 

1. The plaintiff is a citizen of the United States and a resident of 
the State of Montana, and brings this suit in his own right. 

2. The defendant, The United States Realty Company of Washing¬ 
ton, D. C., Inc., is a corporation organized under the laws of the State 


3 


NATHANIEL L. GAINES VS. WILLIAM A. CLARK. 

of Virginia with its principal offices in the District of Columbia, where 
it is engaged in business, and it is sued in its own right. The 

3 United States Trust Company is a corporation organized under 
the laws of the United States with its offices in the City of 

Washington, District of Columbia, where it is .engaged! in business, 
and it is sued as trustee under a deed of trust hereinafter mentioned 
and described. The defendant, Henry H. Gilfry, isj a citizen of 
the United States and is a resident of the State of Oregon. The! de¬ 
fendant, John W. Peters, is a citizen' of the United States, but the 
plaintiff has no information as to his legal residence. Said defend¬ 
ants, Gilfry and Peters are sued as trustees under a de ;d of trust here¬ 
inafter mentioned and described. The Munsey Trust 'Company is 
a corporation organized under the laws of the United States with its 
offices in the city of Washington, District of Columbia; where it is 
engaged in business and it is sued as substituted Trustee under 
the deed of trust hereinafter mentioned and described. 

3. Prior to January 15th, 1901, one Erwin C. Carpenter was the 
owner of the following described real estate, situated in! the District 
of Columbia, and known and distinguished as: 

Parts of those tracts of land known as “Bayley’si Purchase,” 
“Aaron Perrie Farm” and “Green ; s Purchase,” or “Wigfield Estate,” 
formerly owned by the heirs of Henry Naylor, and described by metes 
and bounds as follows: Parcel First: Beginning at a point on the 
East line of 30th Street East, distant 117.48 feet, more or less. 
Southeasterly from the Northeast corner off Lot 40, of Block 9; of 
Erwin C. Carpenter’s subdivision of part of the Naylor Farm, as per 
plat of said subdivision in County subdivision Book 8 j page 20 of 
the Surveyor’s office of said District; said point of beginning 

4 , being at the intersection of the East line of 30th Street 

East, with the North line of the Naylor Farm, and running 
thence South 45 degrees 35 minutes East, 156.42 feet; thence 
South, 62 degrees 53 minutes East, 219.12 feet; thence North, 87 
degrees 22 minutes East, 120.79 feet; thence North 66 degrees 37 
minutes East, 140.58 feet; thence North 87 degrees i7 minutes, 
East, 66 feet; then South, 74 degrees 53 minutes, East, 76.216 feet; 
then South, 49 degrees 53 minutes, East, 148.11 feet; then South, 
60 degrees 53 minutes East, 166.27 feet; thence South 48 degrees 
38 minutes East, 151.56 feet; then South 56 degrees 53 minutes East, 
146.07 feet; thence South, 64 degrees 53 minutes East, 144.54 feet; 
thence South 582 degrees 53 minutes East, 146.52 feet thence South 
78 degrees 23 minutes East, 581.05 feet; thence South 18 degrees 22 
minutes West, 1303.50 feet; more or less to the North line of Penn¬ 
sylvania Avenue, extended; thence Northwesterly, on said line of 
said Avenue to the East line of 30th Street; and thence North, on 
said line of said Street to the beginning. 

Parcel Second: Beginning at a stone marked “L, C.”ion the Bo¬ 
wen or Marlboro Road, and running thence North, 77 degrees 8 min¬ 
utes East, 215 feet to Mrs. Simpson’s West line; thence with 
said line, North 6 degrees 59 minutes West, 1164.14 feet; then with 
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the North line of the land owned by Mrs. Simpson and Mr. Fountain, 
North 83 degrees;1 minute East, 433.25 feet; thence North 11 de¬ 
grees 44 minutes West, 41.25 feet; thence North, 65 degrees 26 
minutes East, 67.92 feet; thence North, 6 degrees 3 minutes East, 
660.69 feet; thence North 36 degrees 53 minutes West to the South 
line of Pennsylvania Avenue Extended, and thence in a Northwest¬ 
erly direction on said line of said Pennsylvania Avenue, to the 

5 East line of Branch Avenue, as shown on plat, recorded in 
County Subdivision Book 7, page 85, of the Surveyor's 

office of said District, thence in a Southerly direction by and with 
the East line of said Branch Avenue, to the Bowen or Marlboro Road, 
and thence with the line of said road, North, 88 degrees 40 minutes 
East, to the beginning, excepting those parts of said Parcel second, 
as were conveyed .bv Erwin C. Carpenter and wife, to William A. 
Harrison, George B. Starkweather and William M. Lawson, Trus¬ 
tees by Deed in Liber 2098, folio 110, of the Land Records of the 
District of Columbia, and to David C. Fountain and William A. 
Harrison, by Deed in Liber 2098, folio 113. of said Land' Records, 
said excepted parts fronting on Bowen or Marlboro Road, and con¬ 
taining 1 2/3 acres, more or less. Said Parcels First and Second 
containing 76 1/3 acres, more or less. Said real estate was subject 
to a deed of trust encumbrance of Fifteen Thousand Dollars ($15,- 
000) which matured February 6, 1901, at which time besides the 
principal there was due as accrued interest thereon the sum of four 
hundred and fifty dollars ($450). 

4. Subsequent to said February 6, 1901, one Arthur E. Randle 
induced the plaintiff to advance and plaintiff did advance the sum 
of Seventeen thousand, five hundred dollars ($17,500) for the pur- 
■ pose of paying said deed of trust encumbrance of Fifteen Thousand 
Dollars ($15,000) ion said real estate and said accrued interest, and 
acquiring the title of said real estate from said Erwin C. Carpenter. 
Thereafter the title to said real estate was vested by mesne convey¬ 
ances in one Walter A. Brothers, who, by deed dated April 26th, 
1901, and recorded May 6th, 1901, conveyed the said real estate 
to the defendants Henry H. Gilfry and John W. Peters, 

6 trustees, to secure the payment of an indebtedness of Seven¬ 
teen Thousand, Five Hundred Dollars ($17,500) as evidenced 

by two promissory notes dated April 26th, 1901, made by said Walter 
A. Brothers, and payable to the plaintiff, each for the sum of Eight 
Thousand, Seven Hundred and Fifty Dollars, ($S,750), payable 
five years after date, and bearing interest at the rate of five per cen¬ 
tum per annum until paid, payment of which said promissory notes 
was on their maturity extended by the plaintiff for three years; 
which said indebtedness represented the advance by the plaintiff of 
said Seventeen Thousand, Five Hundred Dollars ($17,500) for the 
purpose of paying said deed of trust encumbrance of Fifteen Thou¬ 
sand Dollars ($15,000) and accrued interest, and of acquiring title 
to the said real estate, as aforesaid. A true copy of said deed of 
trust from said Walter A. Brothers to the defendants Gilfrv and 
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Peters, is attached hereto and made a part hereof as if herein fully 
set forth, and is marked “Plaintiff’s Exhibit No. 1.” j 

5. By deed dated April 26th, 1901, and recorded May 6th, 

1901, the said Walter A. Brothers conveyed said real estate in fee 
simple to the plaintiff and said Arthur E. Randle as tenants in com¬ 
mon. A true and accurate copy of said last mentioned deed is at¬ 
tached hereto, and made a part hereof, as if fully herein set forth, 
and is marked “Plaintiff’s Exhibit No. 2.” \ 

I 

6. By an instrument in writing dated May 6th, 1901, ahd recorded 
July oth, 1912, among the Land Records of said District, and which 
was signed and executed by the plaintiff as party of the first part and 

said Arthur E. Randle as party of the second part, it was re- 

7 cited that whereas the said Walter A. Brothers hajd conveyed 
to the plaintiff and said Randle the said real estate subject to 

“an incumbrance of Seventeen thousand, five hundred dollars repre¬ 
sented by deed of trust from the said Walter A. Brothers to Henry 
H. Gilfry and John W. Peters, trustees, dated the said Twenty-sixth 
day of April, 1901, which incumbrance has been purchased and is 
now held by the said party hereto of the first part (meaning the 
plaintiff): ; 

Now, therefore, this agreement witnesseth, that the Said parties 
hereto have mutually covenanted and agreed to and with each other 
that the said described property may from time to time pe sold and 
conveyed to any purchaser or purchasers thereof at such price and 
upon such terms as may be mutually agreed between the said parties, 
and that the entire net proceeds of any such sale or salves shall 1 be 
applied to payment of said incumbrance, except in so far as the said 
party hereto of the first part may agree to the application of a 
smaller part of. the said proceeds to payment thereof.” A true and 
accurate copy of said last mentioned instrument is attached hereto 
and made a part hereof, and marked “Plaintiff’s Exhibit No. 3.” 

i 

7. Thereafter by deed dated August 6th. 1903, and recorded 

August 24th, 1903, the said Arthur E. Randle and wife conveyed 
in fee simple to the defendant, the United States Realty Company 
of Washington, D. C., Inc., a corporation, the undivided one-half in¬ 
terest in said real estate owned by said Randle. A true and accurate 
copy of said last mentioned deed is attached hereto and made a part 
hereof as if fullv herein set forth, and is marked “Plaintiff’s Exhibit 
No. 4.” . : • 

8. Thereafter by deed dated April loth, 1913, and recorded April 

25th, 1913, in Liber 3618, at Folio 226 one of; the Land 

8 Records of said District, the defendant The United States 
Realty Company of Washington, D. C., Inc., a corporation, 

conveyed to the defendant, The United States Trust Company, a 
corporation, trustee, the said undivided one-half interest in said real 
estate theretofore owned by said Randle, in trust to secure a bond 
issue of the defendant the United States Realty Company of Wash¬ 
ington. D. C., Inc., a corporation, not to exceed Five Hundred Thou- 
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sand Dollars, ($500,000). "Whether any of the bonds which said 
last mentioned deed of trust was intended to secure have been act¬ 
ually issued is unknown to the plaintiff. 

SV 2 . On the 6th day of August, 1915, in a cause depending in 
this Court on the Equity side thereof, and known as Equity Cause 
No. 33,647, wherein the United States Trust Company was the de¬ 
fendant,: this Court made an order substituting the defendant, the 
Munsev Trust Company in the place and stead of the defendant the 
United States Trust Company, as Trustee under the Deed of Trust 
of April 25th, 1913, to secure a' bond issued to the said defendant 
the United States Realty Company in the amount of $500,000, as 
mentioned in the 8th paragraph of this bill of complaint. Whether 
any of the bonds which the said last mentioned Deed of Trust was 
intended to secure have been actually issued is unknown to the 
plaintiff. , 

9. At or about the time of the advance of said Seventeen Thousand 
Five hundred dollars ($17,500) by the plaintiff for the purpose 
aforesaid, the plaintiff received the two promissory notes of said Wal¬ 
ter A. Brothers for Eight thousand Seven hundred and Fifty Dol¬ 
lars ($8,750) each, payable to the plaintiff, and which are 

9 mentioned and described in the deed of trust bv said Walter 
A. Brothers to the defendants Gilfry and Peters, Trustees, of 
April 26th, 1901. as aforesaid, and has collected and received from 
the said Arthur E. Randle and the said The United States Realtv 

V 

Company of Washington, D. C., Inc., interest on one-half of the in¬ 
debtedness evidenced by them, namely, $8,750, up to and including 
April 26th, 1915. But the plaintiff has never received any interest 
on the remainder of said indebtedness, namely, Eight Thousand 
Seven Hundred and Fifty Dollars ($8,750) as evidenced by the 
other of said two promissory notes, nor has he ever received the prin¬ 
cipal of said indebtedness of Seventeen Thousand, Five Hundred 
Dollars ($17,500) or any part thereof. 

10. Both of the said promissory notes mentioned and described in 
the next preceding paragraph hereof remained in the possession of 
the plaintiff until some time in the month of April, 1907, when they 
were either lost by or stolen from the plaintiff, while the plaintiff 
was stopping as a guest at the Alexandria Hotel in Los Angeles, 
California, and the plaintiff has been unable to find or recover said 
promissory notes, although he has diligently endeavored to do so; 
that- at the time said notes were so lost or stolen, the plaintiff had 
not transferred or endorsed them, or either of them. 

11. Plaintiff further avers that by the acceptance by him of 
the conveyance aforesaid by said Walter A. Brothers of April 26th, 
1901, of an undivided, one-half interest in said real estate, he. the 
plaintiff, did not intend that the indebtedness of Seventeen Thou¬ 
sand, Five Hundred dollars ($17,500) due him as aforesaid should 
be satisfied in whole or in part; and plaintiff is advised and there- 







fore avers that the effect in equity of the transaction herein- 
10 before set forth concerning said real estate was that he, the 
plaintiff, purchased the said land for said Seventeen Thou¬ 
sand, Five hundred dollars ($17,500) retaining an equitable lien or 
a deed of trust or mortgage lien for the said purchase price and in¬ 
terest, and that he gave an undivided one-half interest in said land, 
subject to said lien to the said Arthur E. Randle and his assigns, 
which said lien is enforceable by this Court. 

The premises considered, the plaintiff prays as follows: j 

1. That writs of subpoena may issue from this Court commanding 

each of the defendants to appear and answer the exigencies of this 
bill of complaint. | 

2. That a decree may be passed establishing the lost promissory 
notes, hereinbefore mentioned and described. 

I 

3. That a decree may be passed directing the sale of the said land 
and premises by a trustee or trustees to be appointed by this Court, 
and under the supervision of the Court, and providing that after the 
payment from the proceeds of said sale of the said sum of Seventeen 
Thousand Five Hundred Dollars, ($17,500) to the plaintiff with 
such interest as may be due thereon to the time of sale together with 
all proper costs of sale and of this suit, the balance, if any, of such 
proceeds of sale be equally divided between the plaintiff, and the 
defendants, The United States Realty Company of Washington, 
D. C., Inc., a corporation, and The United States Trust Company, 
a corporation, as their respective interests may appear. 


4. That all necessarv reference be made and accounts stated be- 
tween the parties hereto. j 



11 5. And for such other and further relief as the Court may 

deem the plaintiff to be entitled to. 

• j 

The defendants to this Bill of Complaint are: 

The United States Realty Company of Washington, D.| C., Inc., ' 
#2500 Pnnsylvania Avenue, Randle Highlands, Washington, D. C. 

The United States Trust Company, a corporation, Corner Fif¬ 
teenth and H Streets N. W., Washington, D. C.; Henry H. Gilfry, c/o 
Secretary’s Office, United States Senate, Washington, D. C. 

John W. Peters, Washington, D. C., local address unknown. 

The Munsey Trust Company, a corporation, Munsey Building, 
Washington, D. C. 

WILLIAM A. CLARK, 

Plaintiff, 

By EVANS BROWNE & 

C. C. TUCKER, i 

P is Atifys. 

EVANS BROWNE & j: 

C. C. TUCKER, 4 

Attorneys for Plaintiff. i 
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(Endorsed.) 

Leave to amend and supplement as prayed herein granted. 

' ; THOS. H. ANDERSON, 

Justice. 

12 Plaintiff's Exhibit No. 1. 

Filed October 20,; 1915. 

Liber 2562, Folio 235. M. A. N. 

# 

Walter A. Brothers 
to 

Gilfrv and Peters, Trs. 

Recorded May 6, 1901,11:56 A. M f 

Trust. 

This Deed, Made this twenty-sixth day of April, A. D. 1901. 

Witnesseth: That Walter A. Brothers of the District of Columbia, 
single, party hereto of the first part, for the purpose of carrying into 
full effect the uses and-trusts hereinafter declared, and for and in 
consideration of five dollars to him paid by Henry H. Gilfry of the 
State of Oregon and John W. Peters, of the said District, parties 
hereto of the second part, receipt of which, in current money of 
the United States, at the date of delivery hereof, is hereby acknowl¬ 
edged, has bargained and sold, granted, enfeoffed and conveyed, and 
does hereby bargain and sell, grant, enfeoff and convey unto and 
to the use of the said parties of the second part., as joint tenants, their 
heirs and assigns, the following described land and premises, with 
the easements, rights, ways and appurtenances thereunto belonging, 
• situate and lying in the District of Columbia, namely: 

Parts of those tracts of land known as “Bayle’s Purchase,” 
■‘Aaron Perrie Farm," and “Green's Purchase," or Wigfield Estate,” 
formerly owned by the heirs of Henry Naylor, and described by 
metes and bounds as follows: 

Parcel First: Beginning at a point on the East line of 30th 
Street East, distant 117.48 feet, more or less, Southeasterly, from the 
Northeast corner of Lot 40, of Block 9, of Erwin C. Carpen- 

13 ter’s subdivision of part of the Naylor Farm, as per plat of 
said subdivision in County subdivision Book 8, page 20, of 

the Surveyor’s Office of said District; said point of beginning being 
at the intersection of the East line of 30th Street East, with the 
North line of the Naylor Farm, and running thence South, 45 de¬ 
grees 53 minutes East, 156.42 feet; thence South, 62 degrees 53 
minutes East, 219.12 feet; thence North, 87 degrees 22 minutes East, 
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I 

120.79 feet; thence North, 66 degrees 37 minutes East 140.58 feet; 
thence North, 87 degrees 7 minutes East, 66 feet; thence South, 74 
degrees 53 minutes East, 76.216 feet; thence South, 49 degrees 53 
minutes East, 148.11 feet; thence South, 60 degrees 53 minutes East, 
166.27 feet; thence South, 48 degrees 38 minutes East, 151.56 feet; 
thence South, 56 degrees 53 minutes East, 146.07 feet; thence South, 
64 degrees 53 minutes East, 144.54 feet; thence South, 52 de¬ 
grees 53 minutes East, 146.52 feet; thence South, 78 degrees 23 min¬ 
utes East, 581.05 feet; thence South, 18 degrees 22 minutes West, 
1303.50 feet; more or less to the North line of Pennsylvania Avenue 
Extended; thence Northwesterly, on said line of said Avenue to the 
East line of 30th Street; and thence North, on said line of said Street 
to the beginning. 

Parcel Second: Beginning at a stone marked “L. C.,” on the Bowen 
or Marlboro Road, and running thence North, 77 degrees 8 minutes 
East, 215 feet to Mrs. Simpson's West line; thence with said line, 
North, 6 degrees 59 minutes West, 1164.14 feet; thence with the 
North line of the land owned by Mrs. Simpson and Mr. Fountain, 
North, 83 degrees 1 minute East, 433.25 feet; thence; North, 11 
degrees 44 minutes West, 41.25 feet; thence North, 651 degrees 26 
minutes East, 67.92 feet; thence North, 6 degrees 3 minutes 

14 East, 660.69 feet; thence North, 36 degrees 53 minutes West 
to the South line of Pennsylvania Avenue Extended, and 

thence in a Northwesterly direction on said line of said Pennsylvania 
Avenue, to the East line of Branch Avenue, as shown on plat,- re¬ 
corded in County Subdivision Book 7, page 85, of the i Surveyor’s 
Office of said District; thence in a Southerly direction by and with 
the East line of said Branch Avenue, to the Bowen or Marlboro 
Road, and thence with the line of said road, North, 88 'degrees 40 
minutes East, to the beginning, excepting those parts of said parcel 
second, as were conveyed by Erwin C. Carpenter and wife, to Wil¬ 
liam A. Harrison, George B. Starkweather and William M. Lawson, 
Trustees, by Deed in Liber 2098, folio 110, of the Land Records of the 
District of Columbia, and to David C. Fountain and William A. 
Harrison, by Deed in Liber 2098, folio 113, of said Land Records, 
said excepted parts fronting on Bowen or Naylor Road, apd contain¬ 
ing 1 2/3 acres more or less. 

Said parcels First and Second containing 76 1/3 acrOs more or 
less. 

To have and to hold the same, with: the rights, ways,! easements 
and appurtenances unto and to the use of the said parties ; of the sec¬ 
ond part, as joint tenants their heirs and assigns. 

In and upon the uses and trusts following, and to and for no other 
use, intent or purpose, that is to say; 

First. To secure the full and punctual payment of a certain debt 
of Seventeen thousand five hundred ($17,500.) dollars, due by the 
said Walt Or A. Brothers to William Andrews Clark, for money 

15 loaned, for which amount he has executed and delivered and 
made payable to the order of the said William Andrews Clark, 

2—3329 
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his two certain promissory notes, bearing even date herewith, each 
for the sum of Eight thousand seven hundred and fifty ($8,750.) 
dollars, each of said notes being payable five years after date, and 
bearing interest at the rate of five (5%) per centum per annum 
until paid; said interest payable semi-annually; together with all 
costs and expenses that may accrue thereon, and all reasonable costs 
and counsel fees that may be incurred or expended by reason of any 
litigation in connection with the hereinafter described real estate, or 
the collection of the aforementioned debt, and during the contin¬ 
uance of this trust, or until a sale and conveyance as hereinafter 
provided for, to stand seized of said land and premises unto the use 
of the said Walter A. Brothers, his heirs and assigns, and on full 
payment of said notes, and the interest thereon, and all costs, in¬ 
curred or expended'in respect of this trust (or sooner if directed in 
writing, by the owner and holder of said notes) to release and re¬ 
convey in fee, but without cost or expense to said parties of the 
second part, the said granted premises, or so much thereof as shall 
remain undisposed of, as hereinafter provided for, unto the said 
Walter A. Brothers, his heirs or assigns or the person or persons 
then claiming the same by, through or under him. 

Secondly. Upon default being made in the payment of said notes 
when due or of anv extensions or renewals thereof, or anv install- 
ment of interest thereon, any costs and expenses incurred or paid 
on account of this trust, or on failure or refusal of said party 
16 of the first *part, his heirs or assigns on demand, and to the 
satisfaction of the holder or holders of said notes, to effect 
and keep a fire insurance on the building or buildings, now on or 
hereafter to be erected upon said described and granted premises, 
and to assign the policy to the said parties of the second part, their 
heirs and assigns, or substituted trustee, for the benefit of this trust, 
or on failure or refusal of said party of the first part-, his heirs and 
assigns on demand of the holder or holders of said notes, to pay 
any and all taxes now or during the continuance of this trust, as¬ 
sessed against said premises, (the said party of the first part, hereby 
covenanting and agreeing for himself and his heirs on demand as 
aforesaid, to keep such fire insurance and to pay such taxes) the 
said notes upon any such default, becoming immediately due, pay¬ 
able and demandable at the election of the holder or holders thereof, 
then and in either event, to sell the said herein granted premises, 
or so much thereof as shall be then subject to this trust, at public 
auction, at such time and place, upon such terms and conditions, 
with such postponement of sale or resale, and after such previous 
public notice, as to the said parties of the second part or the survivor 
of them, or substituted trustee, shall seem best for the interest of all 
parties concerned, and, (the terms of the sale being complied with - ) 
to convey in fee simple to, and at the cost of the purchaser, the 
premises" sold, such purchaser being hereby discharged from all 
liability for the application of the purchase money, and to apply 
the proceeds of sale (after paying therefrom all taxes due and the 
proper expenses of sale, including a trustee’s commission of five per 
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centum on the gross amount of sale to the payment of the 
17 aforesaid notes, whether then due or not, with interest unpaid 
thereon, at the rate aforesaid to the date of payment, paying 
over the surplus, if any, to the said party of the first part, Ids heirs 
or assigns. 

And the said party of the first part for himself and for his heirs 
and executors, hereby covenants with the said parties hereto of the 
second part, their heirs and assigns, or substituted trustee, to forever 
warrant and defend the title to said granted premises unto the said 
parties hereto of the second part, their heirs and assigns, or substi¬ 
tuted trustee, for the uses and purposes hereinbefore declared, from 
and against all persons claiming the same or any part thereof, by, 
through or under the said party hereto of the first part; and at the 
cost of the person requesting the same, to execute and deliver any 
other or further deed or deeds deemed by counsel necessary to more 
fully assure the title to said granted premises, unto the said parties 
hereto of the second part, their heirs and assigns, for the uses afore¬ 
said. 

And it is further agreed that if the above described property shall 
be advertised for sale under the provisions of this deed and not sold, 
then the trustees shall be entitled to one-half of the commission above 
provided for, to be computed on the amount of the debt hereby se¬ 
cured. 

In testimony whereof, The said party of the first part has here¬ 
unto set their hand and seal the day and year first hereinbefore 
written. 

WALTER A. BROTHERS, j [seal.] 

_ > I 

j 

Signed, sealed and delivered in the presence of 
GEO. R. LINKINS. 


18 District of Columbia, To xvit: 

I 

I 

I. Geo. R. Linkins. a Notarv Public in and for the District 
aforesaid, hereby certify that Walter A. Brothers, the grantor in, 
and who is personally well known to me as the person who executed 
the aforegoing and annexed Deed, dated April 26th Ai D. 1901, 
personally appeared before me in the said District, and acknowl¬ 
edged said Deed to be his act and deed. 

I 

Given under mv hand and official seal this 26th day of April, 
A, D. 1901. ' i 

[notarlvl seal.] GEO. R. LINKINS, 

Notary Public , D. C. 


Office of the Recorder of Deeds, District of Columbia. 

This is to certify that the for-going is a true and verified copy of 
an instrument as recorded in Liber 2562, folio 235, et seq., one of 
the Land Records of the District of Columbia. . I 
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I 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 25th day of June, A. D. 1915. 

(10^ Revenue stamp.) 

[seal.] R. W. DUTTON, 

Deputy and Acting Recorder of Deeds, D. C. 

19 Plaintiff's Exhibit No. 2. 

Liber 2562, Folio 239. M. A. N. 

Walter A. Brothers 
to 

Clark and Randle. 

Recorded May 6th, 1901, 11:57 A. M. 

Deed. 

This Deed. Made this twenty-sixth day of April in the year of 
our Lord one thousand nine hundred and one, bv and between Wal- 
ter A. Brothers, of the District of Columbia, single, party of the 
first part, and William Andrews Clark of the State of Montana, and 
Arthur E. Randle of the said District, as tenants in common, parties 
of the second part. 

Witnesseth: That the party of the first part, for and in considera¬ 
tion of Ten Dollars, lawful money of the United States of America, to 
him in hand paid by the parties of the second part, receipt of which, 
before the sealing and delivery of these presents, is hereby acknowl¬ 
edged, has given, granted, bargained and sold, aliened, enfeoffed, 
released, conveyed and confirmed,' and does by these presents give, 
grant, bargain and sell, alien, enfeoff, release, convey and confirm 
unto the parties of the second part, their heirs and assigns forever, 
the following described land and premises situate, lying and being 
in the District of Columbia, namely: 

Parts of those tracts of land known as "Baylev's Purchase.’’ 
“Aaron Perrie Farm,” and “Green's Purchase,” or “Wigfield Estate,” 
or by whatever name the same may bo known, formerly owned by 
the heirs of Henry Naylor and described by metes and bounds in 
two parcels, as follows: 

20 Parcel First. Beginning at a point on the East line of 30th 
Street East, distant 117.48 feet, more or less Southeasterly 

from the Northeast corner of Lot 40, in Block 9, of Erwin C. Carpen¬ 
ter’s subdivision of part of the Naylor Farm, as per plat of said sub¬ 
division in County Subdivision Book 8, page 20, of the Surveyor’s 
Office of said District; said point of beginning, being at the intersec¬ 
tion of the East line of 30th Street East, with the North line of the 
Naylor Farm, and running thence South, 45 degrees 53 minutes 
East, 156.42 feet: thence South. 62 degrees 53 minutes East 219.12 
feet; thence North, 87 degrees 22 minutes East, 120.79 feet; thence 
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North 66 degrees 37 minutes East, 140.58 feet; thence! North, 87 
degrees 7 minutes East 66 feet; thence South, 74 degrees 53 minutes 
East, 76.26 feet; thence South, 49 degrees 53 minutes East, 148.11 
feet; thence South, 60 degrees 53 minutes East, 166.27 feet; thence 
South, 48 degrees 38 minutes East 151.56 feet; thence| South, 56 
degrees 53 minutes East, 146.07 feet; thence South, 64 degrees 53 
minutes East, 144.54 feet; thence South, 52 degrees 53 minutes East, 
146.52 feet; thence South, 78 degrees 23 minutes East, 581.05 feet; 
thence South, 18 degrees 22 minutes West, 1303.50 feet; more or 
less to the North line of Pennsylvania Avenue Extended; thence 
Northwesterly, on said line of said Avenue, to the East line of 30th 
Street; and thence North, on said line of said Street to the beginning. 

Parcel Second, Beginning at a stone marked “L. Ci,” on the 
Bowen or Marlboro Road, and running thence North, 77: desrees 8 
minutes East 215 feet to Mrs. Simpson’s West line; thence with said 
line North. 6 degrees 59 minutes West, 1164.14 feet; thence with 
the North line of the land owned by Mrs. Simpson, and Mr. 
21 Fountain, North, 83 degrees 1 minute East, 433.25' feet; 

thence North. 11 degrees 44 minutes West, 41.25 fetet; thence 
North. 65 degrees 26 minutes East, 67.92 feet; thence North 6 de¬ 
grees 3 minutes East 660.69 feet: thence North, 36 degrees 53 min¬ 
utes West, to the South line of Pennsylvania Avenue Extended, 
and thence in a Northwesterly direction, on said line of said Penn¬ 
sylvania Avenue, to the East line of Branch Avenue,! as shown on 
plat Recorded in County Subdivision Book 7, page 85, of the Sur¬ 
veyor’s Office of said District; thence in a Southerly Direction by 
and with the East line of said Branch Avenue, to the Bowen and 
Marlboro Road and thence with the line of said road, North, 88 de¬ 
grees 40 minutes East, to the beginning, excepting thosq parts of 
said Parcel Second, as were conveyed by Erwin C. Carpenter and 
wife to William A. Harrison. George B. Starkweather and William 
M. Lamson, Trustees, by deed in Liber 2098, folio 110, of the Land 
Records of the District of Columbia, and to David C. Fountain and 
William A. Harrison by deed in Liber 2098, folio 113 of said land 




records said excepted parts fronting on Bowen or Marlbpro Road, 
and containing 1 2/3 acres more or less. i 

Said Parcels First and Second containing 76 1/3 acres or less; 
together with all and singular the improvements, ways, easements, 
rights, privileges and appurtenances to the same belonging, or in 
anywise appertaining, and all the estate, right, title, interest and 
claim, either at law or equity, or otherwise however of the party 
of the first part of, in. to or out of the said land and premises. 

To have and to hold the said land, premises and appurtenances, 
unto and to the only use of the parties of the second part, 
22 their heirs and assigns forever, as tenants in common, to 
each an undivided one-half interest subject to a certain Deed 
of Trust given by the party of the first part to secure a debt of $17,- 
500. dated April twenty-sixth 1901, and duly recorded among the 
land records of the said District, which debt the parties of the second 
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pa rt hereby ^^ume^and^a^^^^^y^g p art of the consid eration 

■-'bill'd the said party of fhe firstTpart for himself and his heirs, 
executors and administrators, does hereby covenant and agree to and 
with the parties of the second part, their heirs and assigns, that he 
the party of the first part and his heirs, shall and will warrant and 
forever defend the said land and premises and appurtenances, unto 
the parties of the second part, their heirs and assigns, from and 
against the claims of all persons claiming or to claim the same, or 
any part thereof, or interest therein, by, from, under or through 
him, except the said Deed of Trust. 

And further, that the party of the first part and his heirs, shall 
and will at any and all times hereafter, upon the request and at the 
cost of the parties of the second part, their heirs and assigns, make 
and execute all such other Deed or Deeds, or other assurance in law for 
the more certain. and effectual conveyance of the said land and 
premises and appurtenances, unto the parties of the second part 
their heirs or assigns, as the parties of the second part, their heirs 
or assigns, or their counsel learned in the law shall advise, devise or 
require. 

In testimony whereof, the said party of the first part has 
23 hereunto set his hand and seal on the day and year first here¬ 
inbefore written. 

i WALTER A. BROTHERS, [seal.] 

Signed, sealed and delivered in the presence of 
GEO.. R. LTNKINS. 


District of Columbia, To wit: 

I, Geo. R. Linkins. a Notary Public in and for the District afore¬ 
said, hereby certify that Walter A. Brothers the grantor in and -who 
is personally well known to me as the person who executed the fore¬ 
going and annexed Deed, dated April ,26th A. D. 1901, personally 
appeared before me in the said District, and acknowledged said Deed 
to be his act and deed. 

Given under mv hand and official seal this 26th dav of April. 
A. D. 1901. 

[notarial seal.] GEO. R. LINKINS, 

Notary Public, D. C. 

Office of the Recorder of Deeds, District of Columbia. 

) 

This is to certify that the for-going is a true and verified copy of 
an instrument as recorded in Liber 2562. folio 239, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this Office this 25th day of .Tune, A. D~ 1915. 

(10? Revenue stamp.) 

[seal.] i R. W. DUTTON, 

Deputy and. Acting Recorder of Deeds, D. C. 





24 Plaintiff's Exhibit No. 3. 

This Agreement entered into this sixth day of May, A. D. 1901, 
by and between William Andrews Clark, of Butte, Montana, party of 
the first part, and Arthur E. Randle, of the City of Washington, in 
the District of Columbia, party hereto of the second part. I 

Whereas, Walter A. Brothers has conveyed to the parties hereto 
by deed bearing date the 26th day of April, A. D. 1901, parts of 
the tracts of land known as "Bayley's Purchase" "Aaron,” “Perrie 
Farm,” “Green's Purchase" or “Wigfield Estate,” all in the District 
of Columbia, containing about Seventy-six and one-third acres of 
ground, particularly described in the deed herein referred to, the 
said conveyance being subject to an incumbrance of Seventeen thou¬ 
sand, five hundred dollars represented by a deed of trust from the 
said Walter A. Brothers to Henry H. Gilfry and John |W. Peters, 
trustees, dated the said Twenty-sixth day of April, 1901, which in¬ 
cumbrance has been purchased and is now held by the said party 
hereto of the first part: 

Now, therefore, this agreement witnesseth, That the siaid parties 
hereto have mutually covenanted and agreed to and with each other 
that the said described property may from time to time be sold 
and conveyed to any purchaser or purchasers thereof at Such prices 
and upon such terms as may be mutually agreed between the said 
parties, and that the entire net proceeds of any such sale or sales 
shall be applied to payment of said incumbrance, except in so far 
as the said party hereto of the first part may agree to the application 
of a smaller part of the said proceeds to payment thereof. 

25 Witness the hands and seals of the said parties hereto of 
the first and second parts this day and year first hereinbefore 

written. 

[seal.] 
[seal.] 


WILLIAM A. CLARK 
ARTHUR E. RANDLE 


Witness 


I 


HENRY H. GILFRY. 

* 

l ► District of Columbia, To wit: 


I, J. Henry Brown, a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that Arthur E. Randle, party to a certain 
deed bearing date of the 6th day of May, 1901, and hereto annexed, 
personally appeared before me, the said Arthur E. Randle being 
well known to me as the person who executed the said deed, and ac¬ 
knowledged the same to be his act and deed. 


Given under my hand and seal this 10th day of June, 1912. 
My commission expires Feby. 2, 1917. I - 

J. HENRY BROWN, 

• Notary Public in and for the D. of C. 
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State op New York, 

County of New York: 

I, Mary H. Fairchild, a Notary Public in and for the State and 
County of New York, do hereby certify that William A. Clark, party 
to a certain deed bearing date on the 6th day of May, 1901, and 
hereto annexed, personally appeared before me, the said William A. 
Clark, being well known to me as the person who executed the said 
deed, and acknowledged the same to be his act and deed. 

Given under my hand and seal, this 2nd dav of July, 1912. 

' MARY H. FAIRCHILD, 

Notary Public, Kings County. 

< 

Certificate filed in New York County # 54. 

26 Plaintiff's Exhibit No. 4. 

Liber 2765, folio 23 et seq. M. A. N. 

Arthur E. Randle et ux. 
to 

The U. S. Realty Co., of Wash., D. C., Inc. 

Recorded Aug. 24, 1903, 12:42 P. M. 

Deed. 

This Deed. Made this Sixth day of August in the year one thou¬ 
sand nine hundred and three by and between Arthur E. Randle and 
Harriet S. Randle,, his wife both of the City of Washington, in the 
District of Columbia, parties of the first part; and “The United States 
Realty Company of Washington, D. C., Incorporated,” a Corporation, 
duly created and existing under and by virtue of the laws of the 
State of Virginia, party of the second part: 

Witnesseth, that for and in consideration of the sum of Eight 
hundred and ninety-nine thousand and five hundred (899,500) Dol¬ 
lars, the said parties of the first part, do grant unto the said parties 
of the second part,, in fee simple, the following described land and 
premises, situate in the District of Columbia, and known and dis¬ 
tinguished as: 

1. The West part of the Brook Tract-, at Congress Heights, de¬ 
scribed as follows: Beginning for the same at a stone the West 
bound of Mrs. Brooke’s whole tract, said stone being on one of the 
original lines of St. Elizabeth and with said Mrs. Brooke’s land, and 
said original line of St. Elizabeth (1) S. 47% degrees East 149.50 
feet to a ravine then leaving said line and running with said ravine 
(2) N. 23 degrees, 3 minutes East 48.08 feet (3) N. 54 degrees, 29 
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minutes East 64.20 feet to a peg then leaving said ravine and with 
the Asylum grounds, (4) N. 83 degrees 52 minutes West, 182.29 
feet to the beginning; containing six thousand six hundred and 
six- five (6665) square feet, more or less, being the same 

27 property conveyed by deed dated May 13, 1901, from Mary 
C. Brooke, to Arthur E. Randle, and duly recorded in Liber 

2573, folio 156 et seq., one of the Land Records of the District of 
Columbia. j 

(2) All of lot numbered one (1), in Block numbered five (5), 

in a certain subdivision of part of the Farm of the late Henry Nay¬ 
lor, made by Richard Smith and Charles A. Elliott, Trustees, the 
same being duly recorded in County Book No. 6, folio 131 in the 
office of the Surveyor for the District of Columbia, said subdivision 
known as “Twining City.” Said property being improved by three 
frame dwellings, sold subject to a certain deed of trust to ! secure the 
sum of seventeen hundred ($1700) Dollars, being the same prop¬ 
erty conveyed by deed dated April 1, 1903, from Benson H. Peirce 
to Arthur E. Randle duly recorded in Liber 2720, folio 137, one of 
the Land Records of the District of Columbia. I 

I 

(3) All blocks and lots in Erwin C. Carpenter’s subdivision of 
part of the “Naylor Farm” and called “East Washington! Heights,” 
as said subdivision is recorded in the Office of the Surveyor of the 
District of Columbia, in County Book 8, page 20, except all of Blocks 
numbered one (1), two (2), three (3), four (4), and ten (10), lot 
numbered thirteen (13) in Block numbered six (6), and'lots num¬ 
bered one (1), two (2), three (3), four (4), five (5), and six (6), 
in Block numbered seven (7), in said subdivision, containing four 
hundred and ninety-nine thousand, six hundred and fifty-one 
(499,651) Square feet, subject to an incumbrance of nine thousand 
dollars ($9,000.) being part of the same property conveyed by deed 
dated April 10, 1901, from Maxwell R. Brothers, to Arthur E. 

Randle, duly recorded in Liber 2573 folio 159 et; seq., one 

28 of the Land Records of the District of Columbia. 

i 

(4) One-half undivided interest in the tract of land Owned by 
William Andrews Clark of Montana, and Arthur Ej Randle, 
as tenants in common, being the same property i conveyed 
by deed, dated April 26, 1901, from "Walter A. Brothers; duly re¬ 
corded in Liber 2562, folio 239, one of the Land Records of the Dis¬ 
trict of Columbia, described as follows: Part of those tracts of land 
known as “Bayley’s Purchase,” Aaron Perrie Farm,” andi “Green’s 
Purchase,” or Wigfield Estate,” or by whatever name the same may 
be known, formerly owned by the heirs of Henry Naylor, and de- 

described by metes and bounds in two parcels as follows:! 

| 

Parcel First: Beginning at a point on the East line of 30th Street 
East, distant 117.48 feet, more or less, Southeasterly from the North¬ 
east corner of lot 40, in Block 9, of Erwin C. Carpenter’s subdivision 
of part of the Naylor Farm, as per plat of said subdivision in the 
County Subdivision Book 8, page 20, of the Surveyor’s Office of said 

3—3329 






District; said point of beginning being at the intersection of the East 
line of 30th Street, East, with the North line of the Naylor Farm, and 
running thence South 45 degrees 53 minutes East 156.42 feet; 
thence South, 62 degrees 53 minutes East 219.12 feet; thence North, 
87 degrees 22 minutes East, 120.79 feet; thence North, 66 degrees 
37 minutes East 140.58 feet; thence North, 87 degrees 7 minutes 
East, 66 feet; thence South, 74 degrees 53 minutes East 76.26 feet; 
thence South 49 degrees 53 minutes East 148.11 feet; thence Scfuth 
60 degrees 53 minutes East 166.27 feet; thence South 48 degrees 
38 minutes East 151.56 feet; thence South 56 degrees 53 

29 minutes East 146.07 feet; thence South 64 degrees 53 minutes 
East 144.54 feet; thence South 52 degrees 53 minutes East 

146.52 feet; thence South 78 degrees 23 minutes East 581.05 feet; 
thence South 18 degrees 22 minutes West 1303.50 feet more or less 
to the North line of Pennsylvania Avenue extended; thence North- 
westerly, on said line of said Avenue to the East line of 30th Street, 
and thence North on said line of said Street to the beginning. 

Parcel Second: Beginning at a stone marked “L. C.” on the Bowen 
or Marlboro Road, and running thence North 77 degrees 8 minutes 
East, 215 feet to Mrs. Simpson's West line, thence with said line 
North 6 degrees 59 minutes West 1164.14 feet; thence with the North 
line of the land owned by Mrs. Simpson and Mr. Fountain, North 
83 degrees 1 minute East 433.25 feet; thence North 11 degrees, 44 
minutes West 41.25 feet; thence North, 65 degrees 26 minutes East 
67.92 feet; thence North 6 degrees 3 minutes East 660.69 feet; thence 
North 36 degrees 53 minutes West to the South line of Pennsylvania 

W I V 

Avenue extended, and thence in a Northwesterly direction on said 
line of said Pennsylvania Avenue to the East line of Branch Avenue 
as shown on plat recorded in County Subdivision Book 7, page 85, of 
the Surveyor’s Office of said District; thence in a Southerly direction 
by and with the East line of said Branch Avenue to said Bowen or 
Marlboro Road and thence with the line of said Road North 88 
degrees 40 minutes East to the beginning, excepting those parts of 
said Parcel Second as were conveyed by Erwin C. Carpenter and 
wife to William A. Harrison, George B. Starkweather and William 
M. Lamson, Trustees by deed in Liber 2098, folio 110, of the Land 
Records of the District of Columbia, and to David C. Foun- 

30 tain and William A. Harrison by Deed in Liber 2098. folio 
113 of said Land Records, said excepted parts fronting on 

Bowen or Naylor Road and containing 1 2/3 acres, more or less. 
Said Parcels First and Second, containing Three million three hun¬ 
dred and twenty-five thousand and sixty-five (3,325,065) square feet, 
more or less, subject to an incumbrance of seventeen thousand five 
hundred ($17,500) dollars, making an undivided one-half interest 
equivalent to one million six hundred and sixtv-two thousand five 
^hundred a nd--*hkty-three (1,662,533) square "feet, more or less, 
subject to Ipne^Jialf' of the said incumbrance, amounting to eight 
thousand ancTsev£h hundred and fifty ($8,750) dollars. 




4) 
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(5) All of lot numbered Eighteen (18) in the division among the 
heirs and devisees of George W. Young of part of the tract of land 
known as “Giesboro Manor,” as per plat recorded in Liber Governor 
Shepherd, folio 90, of the Records of the Office of the Surveyor of 
the District of Columbia, and contained within the following metes 
and bounds; beginning for the same at the Southeast corner of lot 
numbered Seventeen (17), of said division, and running thence 
North Fifty (50) degrees West two hundred and thirty-one (231) 
perches and sixty-eight one hundredths (68/100) of a perch, to high- 
water mark of the Potomac River; thence South Sixty-two (62) de¬ 
grees West ten (10) perches; thence South Eighty-one (81) degrees 
West six (6) perches to the mouth of a branch, thence up said branch. 
South Forty-five (45) degrees West, Nine (9) perches and Forty- 
eight one hundredths (48/100) of a perch; thence South thirty-two 
(32) degrees East, eleven (11) perches and forty-eight one-hun¬ 
dredths (48/100) of a perch; thence South Forty-nine and 

31 three-fourths (49%) degrees East, two hundred end sixteen 
(216) perches and forty-eight one-hundredths (48/100) of a 

perch, to the County Road; thence with said Road, North Seventy- 
five and one-half (75%) degrees East, five (5) perches; and thence 
North fifty-eight (58) degrees East twenty-five (25) parches and 
twenty-four one-hundredths (24/100) of a perch, to the place of 
beginning. Excepting the part of Lot numbered Eighteen (18), 
about eighty-five one-hundredths (85/100) of an acre, conveyed by 
Joseph N. Young and wife to the Washington City and Point Look¬ 
out Railroad Company, by Deed recorded in Liber 731, folio 224 et 
seq., of the Land records of the District of Columbia. * * * 

Subject to a certain Lease dated November 23, 1898, which expires 
January 4, 1904, same recorded in Liber 2446, folio 316 et seq., of 
the said Land Records. Said lot Eighteen (18) as above described 
containing one million six hundred and eighty-four thousand nine 
hundred and one (1.684,901) Square feet, more or less,! subject to 
an incumbrance of Fifteen thousand ($150000) Dollars.* being the 
same property conveyed by deed, dated January 18,1901, from Max¬ 
well R. Brothers to Arthur E. Randle, duly recorded in Liber 2573, 
folio 161 et seq., one of the Land Records of the said District. 

(6) All of lot numbered Nineteen (19), in the division among 
the heirs and devisees of George W. Young of part of a tract of land 
known as “Giesboro Manor,” as per plat recorded in Liber Governor 
Shepherd, Folio 90, of the records of the Office of the Surveyor of 
the District of Columbia, and contained within the following metes 
and bounds, viz: Beginning for the same at the Southeast corner of 
lot numbered Eighteen (18), of said Subdivision, and running 

thence North forty-nine and three-fourths (49%) degrees 

32 West, two hundred and sixteen (216) perches and forty-eight 
one hundredths (48/100) of a perch; thence South, Thirty- 

two (32) degrees East, Seventeen (17) perches and twelve one-hun- 
(12/100) of a perch; thence South, twenty-three and one-fourth 
(23%) degrees East forty-eight (48) perches; and twenty-four one- 
hundredths (24/100) of a perch, to a cedar tree; thence South, 
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eighteen (18) degrees East, Nineteen (19) perches and ninety-two 
one-hundredths (92/100) of a perch; to a gum tree, thence South 
thirty-five and one-half (35%) degrees East, twenty-eight (28) 
perches and eighty-eight one-hundredths (88/100) of a perch; 
thence South Fifty-one and three-fourths (51%) degrees East, 
Eighty-four (84) perches and seventy-six one-hundredths (76/100) 
of a perch, to the County Road, thence with said Road, North sixty- 
two and three fourths (62%) degrees East Eight (8) perches, and 
forty-eight one-hundredths (48/100) of a perch; and thence North, 
seventy-five and one-half (75%) degrees East, forty-two perches to 
the place of beginning. Excepting the Randle Park subdivision of 
the East portion of Lot 19, as per plat recorded in County Book 
15, folio 26, of the Records of the Office of the Surveyor of the 
District of Columbia, containing Ten and ninety-eight one-hun¬ 
dredths (10.98/100) Acres, more or less. Said Lot 19, as above de¬ 
scribed containing one million three hundred and thirty thousand 
seven hundred aqd Fifty-eight (1,330,758) square feet, more or 
less. Subject to an incumbrance of sixty-five hundred dollars 
($6,500.) being tl>e same property conveyed by deed dated Decem¬ 
ber 27, 1901, from Isadore T. Young to Arthur E. Randle, duly 
recorded in Liber 2622, folio 93 et seq., one of the Land Records of 
the said District. 

33 Together with all and singular the ways, easements, rights. 

privileges and appurtenances to the same belonging, or in 
anywise appertaining or in anywise appertaining, and all the estate, 
right, title, interest, and claim, either at law or in equity, or other¬ 
wise however, of the said parties of the first part, of, in, to or out of 
the said land and premises. 

And the said parties of the first part covenant that they will war¬ 
rant specially the property hereby conveyed, and that they will ex¬ 
ecute such further assurances of said land as may be requisite or 
necessary. 

Witness our hands and seals the day and year first hereinbefore 
written. 

ARTHUR E. RANDLE. [seal.] 
HARRIET S. RANDLE, [seal.] 

Signed, sealed and delivered in the presence of 
GEO. R. LINKENS, 


District or Coluxcbh, To wit: 




4 : 



4 


1 


I, Geo. R. Linkins a Notary Public in and for the District of Co¬ 
lumbia, do hereby certify that Arthur E. Randle and Harriet S. Ran¬ 
dle, his wife, parties to a certain deed bearing date on the sixth day of 
August, A. D. 1903, and hereto annexed, personally appeared before 
me in said District, the said Arthur E. Randle and Harriet S. Randle, 
being personally well known to me as the persons who executed the 
said deed, and acknowledged the same to be their act and deed. 
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Given under my hand and seal this 20th day of August, A. 
1903 ■ 

[notarial seal.] , GEO. R. LINKINS, 

Notary Public, D. C. 


34 Office of the Recorder of Deeds, District of Columbia. 



, 



This is to certify that the for-going is a true and verified copy of 
an instrument as recorded in Liber 2765, folio 23, et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 24th day of June, A. D. 1915.j 

(10^ Revenue stamp.) i i 


[seal.] 


R. W. DUTTON, 

Deputy and Acting Recorder of* Deeds, D. C. 


• A , . 






Order Denying Leave to Intervene. 
Filed June 24, 1919. 


i 


Upon the 9th day of June, 1919, appeared Nathaniel L. Gaines, 
Trustee, by his counsel, and prayed the Court for leave to become 
a party and to intervene in the above entitled cause and submitted 
to the Court his intervening Bill; and counsel for the respect- 
35 ive parties being present, and having been heard, the Court 
took the matter under advisement. And the Court being 
fully advised in the premises, it is this 24th day of .June, 1919, 
ordered, adjudged and decreed by the Court, that leave to said Na¬ 
thaniel L. Gaines, Trustee, to become a party; and to intervene and 
to file his intervening Bill, be and* the same is hereby denied. To 
which ruling Nathaniel L. Gaines, Trustee, excepts. 

WILLIAM HITZ, : 

i Justice. 




Decree. 


Filed June 24,1919. 


Lt 






This cause having come on to be heard upon the pleadings and 
testimony taken in open court and having been argued and sub¬ 
mitted by the attorneys for the respective parties, it is by the court 
this 24th day of June, 1919, adjudged, ordered and decreed as fol¬ 
lows, to wit: 


:•! 


1. That the plaintiff was and is the owner of two promissory notes 
made by Walter A. Brothers, each dated April 26, 1901, and each 
for the sum of $8,750 and payable five years after date to the order 
of the plaintiff, William Andrews Clark, and bearing interest at the 






’ Tv- 

V-, . 
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rate of 5% per annum until paid, said interest payable semi-an¬ 
nually ; the payment of both of said notes being secured by deed of 
trust dated April 26,1901, by said Walter A. Brothers to the defend¬ 
ants Henry H. Gilfry and John W. Peters, trustees of the real estate 
described in the bill of complaint herein, which said deed of trust 
was recorded May 6,1901, in Liber No. 2562, folio 235, et seq., of the 
land records of the District of Columbia; and it appearing 

36 that said notes were lost while they belonged t-o the plaintiff 
and after their maturity and that they cannot be found, said 

notes are, and each of them is hereby established and declared to 
have the same force and effect as if they were now in his possession. 

2. That said promissory notes represented an advance of $17,500 
made by the plaintiff April 26, 1901, for the purpose of paying and 
satisfying a deed of trust indebtedness of $15,000 on said real estate 
together with interest which had accrued thereon and title to said 
real estate was vested in the plaintiff and one Arthur E. Randle as 
tenants in common by deed to them from said Walter A. Brothers, 
dated the 26th day of April, 1901, and recorded on the 6th day of 
May, 1901, in Liber 2562. folio 239, one of the land records of the 
District of Columbia, and that the said Arthur E. Randle subse¬ 
quently conveyed his one-half interest in said real estate to the 
defendant, the United States Realty Company, a corporation. 

3. That no part of said $17,500 so advanced by the plaintiff has 
been paid or satisfied, but he has received interest on one-half thereof 
from the defendant, the United States Realty Company, a corporation. 
andArthurE. Randle under whom it claims, up to and including April 
26, 1915, and that said last named corporation and said Randle have 
paid one-half of the taxes on said real estate up to and including the 
30th, day of June, 1914, after which all of the taxes on said real 
estate have been paid by the plaintiff. 

4. That said real estate situate in the District of Columbia and 
mentioned and described in the bill of complaint as follows: 

37 “Parts of those tracts of land known as ‘Bayley’s Purchase, 
‘Aaron Perrie Farm’ and ‘Green’s Purchase,’ or ‘Wigfield Es¬ 
tate,’ formerly owned by the heirs of Henry Naylor, and described 
by metes and bounds as follows: 

Parcel First. Beginning at a point on the East line of 30th Street 
East, distant 117.48 feet, more or less. Southeasterlv. from the North- 
east corner of Lot 40, of Block 9, of Erwin C. Carpenter’s subdivision 
of part of the Naylor Farm, as per plat of said subdivision in County 
subdivision Book 8, page 20, of the Surveyor’s office of said Dis¬ 
trict; said point of beginning being at the intersection of the' East 
line of 30th Street East, with the North line of the Naylor Farm, 
and running thence. South, 45 degrees 53 minutes East, 156.42 
feet; thence South, 62 degrees 53 minutes East, 219.12 feet; thence 
North, 87 degrees 22 minutes East, 120.79 feet; thence North 66 
degrees 37 minutes East 140.58 feet; thence North, 87 degrees 7 
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minutes East, 66 feet; tlience South, 74 degrees 53 minutes East, 
76.216 feet; thence south, 49 degrees 53 minutes East, 148.11 feet; 
thence South, 60 degrees 53 minutes East, 166.27 feet; thence South, 
48 degrees 38 minutes East; 151.56 feet; thence South,: 56 degrees 
53 minutes East, 146.07 feet; thence South, 64 degrees:53 minutes 
East, 144.54 feet; thence South, 52 degrees 53 minutes East, 146.52 
feet; thence South, 78 degrees 23 minutes East, 581.05 feet; thence 
South, 18 degrees 22 minutes West, 1303.50 feet, more or less to the 
North line of Pennsylvania Avenue Extended; thence Northwesterly, 
on said hue of said Avenue to the East line of 30th Street; and 
thence North, on said line of said Street to the beginning. 

Parcel Second. Beginning at a stone marked “L. C.” onj the Bowen 
or Marlboro Road, and running thence North, 77 degrees 8 

38 minutes East, 215 feet to Mrs. Simpson’s West line; thence 
with said line, North, 6 degrees 59 minutes West, 1164.14 

feet; thence with the North line of the land owned by Mrs. Simpson 
and Mr. Fountain, North, 83 degrees 1 minute East, 433.25 feet; 
thence North, 11 degrees 44 minutes West, 41.25 feet; thence North, 
65 degrees 26 minutes East, 67.92 feet; thence North, 6 degrees 3 
minutes East, 660.69 feet thence North, 36 degrees 53 minutes West 
to the South line of Pennsylvania Avenue Extended, and thence in 
a Northwesterly direction on said line of said Pennsylvania Avenue, 
to the East line of Branch Avenue, as shown on plat, recorded in 
County subdivision book 7, page 85, of the Surveyor’s office of said 
District, thence in a Southerly direction by and with the East line 
of said Branch Avenue, to the Bowen or Marlboro Road, and thence 
with the line of said road, North 88 degrees 49 minutes East, to the 
beginning, excepting those parts of said Parcel Second as were con¬ 
veyed by Erwin C. Carpenter and wife, to William A.j Harrison, 
George B. Starkweather and William M, Lawson, Trustees, by Deed 
in Liber 2098, folio 110, of the Land Records of the District of 
Columbia, and to David C. Fountain and William A. Harrison, by 
deed in Liber 2098, folio 113, of said Land Records, said excepted 
parts fronting on Bowen or Marlboro Road, and containing 1 2/3 
acres more or less. Said Parcels First and Second containing 76 1/3 
acres more or less,” be sold and that George Francis Williams and 
Charles C. Tucker be, and they are hereby appointed trustees to 
make sale, giving bond in the penalty of twenty five thousand dol¬ 
lars ($25,000); that advertisement of said sale be made in the 
Evening Star, a newspaper published in the City of Washington, 
District of Columbia, and by such other means as said trus- 

39 tees may deem advisable and in respect to the sale of said 
real estate the provisions of equity rule No. 72 of ithis court 

shall be in all respects complied with except as modified by this de¬ 
cree. 

5. That the trustees at the time of said sale of said real estate shall 
require the purchaser thereof to make a deposit of not less than fif¬ 
teen hundred dollars ($1,500) on account of the purchase price, the 
trustees reserving the right to re-sell the property at the risk and cost 
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'of the purchaser if he shall make default in complying with the 
terms of sale within ten days after final ratification of said sale by 
the court; and the trustees shall require the b alance of cash due 
on account of the purchase price of said real estate to be paid and 
the terms of sale otherwise to be fully complied with within ten days 
after said ratification. v*-- 

6. That the plaintiff be, and he is hereby, permitted, in said sale 
of said real estate to bid therefor, and if he shall become the pur¬ 
chaser no deposit shall be required of him; and said trustees shall 
allow him credit upon the amount of his bid and upon said purchase 
price for an amount equal to the aggregate of the following sums, 
namely, (a) the sum of $17,500, (6) interest at the rate of five per 
centum per annum on $8,750 thereof from April 26th, 1915, to the 
date of sale, (c) the further sum of $247.27 together with interest 
thereon at the rate of 6% per annum from May 21st, 1915, being 
one-half of the taxes for 1915 paid on that day by the plaintiff, 
( d ) the further sum of $247.27 together with interest thereon at 
the rate of 6% per annum from, May 31, 1916, being one-half of 
the taxes for 1916 paid on that day by the plaintiff, (e) the further 

sum of $247.27 together with interest- thereon at the' rate of 

40 6% per annum from May 31st, 1917, being one-half of the 
taxes for 1917 paid on that day by the plaintiff, (/) the fur¬ 
ther sum of $247.27 together with interest thereon at the rate of 6% 
per annum from May 31st, 1918, being one-half of the taxes for 
1918 paid on that day by the plaintiff, and ( g ) the further sum of 
$247.27 together with interest thereon at the rate of 6% per annum 
from May 31st, 1919, being one-half of the taxes for 1919 paid on 
that day by the plaintiff; provided, however, that if the plaintiff 
shall become the purchaser of said real estate at said sale, he shall, 
in any event, pay to the said trustees in' cash such part of the pur¬ 
chase price as will be sufficient to pay the costs and expenses of sale 
including inter alia the costs of advertising, auctioners’ fee and trus¬ 
tees’ commissions as provided for by said Equity Rule No. 72 and 
costs of this suit. 

7. That as soon as may be convenient after said sale, the said 
trustees shall return to this court a full and particular account of 
the same with an affidavit or affidavits annexed of the truth thereof 
and of the fairness of said sale and on the final ratification thereof 
by the court and full compliance on the part of the purchaser with 
the terms of sale the said trustees by good and sufficient deed to be 
executed and acknowledged by them agreeably to law, shall convey 
to the purchaser, his or her heirs and assigns, the said real estate 
to him or her sold, free, clear and discharged of and from all claims 
of the parties to this suit and of any person or persons claiming by, 
through or under them or any of them; and said trustees shall 
bring into court the moneys arising from said sale, and the notes, if 

any, which may be taken for the deferred payments, after 

41 deducting therefrom the costs of this suit, the expenses of said 
sale and such commissions to said trustees as the court shall 

allow them for their services. 
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8. That of the money and deferred purchase money notes, if any, 
so brought into court as the net proceeds of said sale, the plaintiff 
shall be paid one-half thereof and shall also be paid from the other 
half thereof before any payment is made to the said defendant a 
sum equal to the aggregate of the following amounts, namely, (a) 
the sum of $8,750, together with interest thereon at the rate of five 
per centum per annum from the 26th day of April, 1915, when the 
defendant, the United States Realty Company, ceased paying inter¬ 
est on said last mentioned sum to the plaintiff, (6) the further sum 
of $247.27 together with interest thereon at the rate of 6% per annum 
from May 31st, 1915, being one-half of the taxes for 1915 paid on 
that day by the plaintiff, (c) the further sum of $247.27 together 
with interest thereon at the rate of 6% per annum from May 31st, 
1916, being one-half of the taxes for 1916 paid on that day by the 
plaintiff, (d) the further sum of $247.27 together with interest 
thereon at the rate of 6%' per annum from May 31st, 1917, being 
one-half of the taxes for 1917 paid on that day by the plaintiff, (e) 
the further sum of $247.27 together with interest thereon at the 
rate of 6% per annum from May 31st, 1918, being one-half of the 
taxes for 1918, paid on that day by the plaintiff, (/) the further 
sum of $247.27 together with interest thereon at the rate of 6% 
per annum from May 31st, 1919, being one-half of the taxes for 
1919 paid on that day by the plaintiff; the balance of said pro¬ 
ceeds, if any, to be paid to the said defendant United States Realty 
Company; and 


m 
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! 
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42 9. That this cause be and it is hereby retained for such 

other and further orders and decrees as may be necessary in 
the premises. i 

I 

By the Court: 

WILLIAM HITZ, 

* Associate Justice. 

! 

Order Noting Appeal by N. L. Gaines, Trustee, See. 

Filed July 8,1919. -| 


♦ * * * * * | * 

Now comes Nathaniel L. Gaines, Trustee, and in open Court ap¬ 
peals from the order of the Court entered on June 24th, 1919, 
denying his application for leave to file his intervening Bill, and 
further appeals from the final, decree entered herein on June 24th, 
1919. And the Court fixes thie bond for costs on appeal at $100.00 
or fifty dollars cash in lieu thereof, to be deposited with the Clerk. 

It is further ordered that the time for submitting the Bill of Ex¬ 
ceptions and Statement of Evidence of the said Nathaniel L. Gaines, 
Trustee, be and the same is hereby extended to and including the 
first day of September, 1919. 

By the Court, this 8th day of July, 1919. I 

F. L. SIDDONS, 

Justice, 

4—3329 i 
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Order for Appeal and Citation. 

Filed Julv 8. 1919. 

* / 

******* 

Nathaniel L. Gaines, Trustee, notes an appeal from the order of 
June 24" 1919, denying him leave to file his intervening 
43 Bill, and an appeal from the final decree entered on June 
24th, 1919, and the Clerk will issue citation to William A. 
Clark, C. C. Tucker, Atty., and to Defendants U. S. Realty Co., U. S. 
Trust Co., Henry H. Gilfry, Trustee and John W. Peters, Trustee, 
and Munsey Trust Co. 

DANIEL THEW WRIGHT, 
Attorney for N. L. Gaines, Tr. 


44 In the Supreme Court of the District of Columbia. 

No. 33665. In Equity. 

William A. Clark 


vs. 

United States Realty. Co. et al. 

The President of the United States to 1 William A. Clark, s United 

States Realty Company, 3 United States Trust Company, '•Henry H. 

Gilfry, Trustee, 5 John W. Peters, Trustee, and ®Munsey Trust 

Company, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal noted in the Supreme Court of the District of Columbia, 
on the 8" day of July, 1919, wherein Nathaniel L. Gaines, Trustee, is 
Appellant, and you are Appellees, to show cause, if any there be, 
why the Decree rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 

• 

Witness the Honorable Walter I. McCoy, Justice of the Su¬ 
preme Court of the District of Columbia, this Sth day of July, in 
the year of our Lord one thousand nine hundred and nineteen. 

[Seal Supreme Court, of the District of Columbia,] 

i 

J. R. YOUNG, 

Clk., 

\ By F. E. CUNNINGHAM, 

Ass't Clerk. 
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Sendee of the above Citation accepted this — day of 


■ 


I ✓ 

Attorney for Appellee. 


' [Endorsed:] 42943. No. 33665, Equity. Clark vs. tJ. S. Realty 
Co. Citation. Issued July 8, 1919. Nos. 1, 2, 3, 5 and: 6. Service 
Accepted. No. 4 not to be found. Aug. 18.1919. Maurice Splain, 
Marshal.-, Attorney for Appellant. j 


Memoranda. 


July 12,1919.—$50 deposited in lieu of Appeal Bond. 


July 15, 1919.—Time for submitting Statement of Eyidence and 
Bill of Exceptions extended to and including September 8, 1919, 
and for filing Transcript of Record, to and including October 6, 
1919. ! 


August 29, 1919.—Bill of Exceptions signed and filed.! 


September 25, 1919.—Time for filing Transcript of j Record ex¬ 
tended to and including October 30, 1919. 


_ A ... _ 


Assignment of Errors. 
Filed October 6,1919. 


Now comes Nathaniel L. Gaines, Trustee, and makes the following 
his Assignment of Errors: j 


1. The Court erred in denying him leave to become a party in 
the cause. 

2. The Court erred in denying him leave to file his intervening 
Bill in the cause, as shown by the record. 

3. The Court erred in denying him leave to become a party and 
to file his intervening Bill, as shown by the order of the Court made 
upon the 24th day of June, A. D. 1919. 

DANIEL THEW WRIGHT, 


Attorney for Nathaniel L. Gaines, 


Designation of Record. 


Filed October 6,1919. 


The Clerk will please prepare transcript on appeal in 
entitled cause and incorporate therein: 


Trustee. 


/ 


>* * 


the above 


1. Copy of plaintiff’s Bill. 

2, Order of June 24,1919, denying Nathaniel L. Gaines, Trustee, 

leave to intervene, etc. ; 




*v. i 
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3. Mem. Appeal noted by Nathaniel L. Gaines, Trustee. 

4. Mem. Cash deposit in lieu of appeal bond. 

5. Final Decree. 

6. Order allowing Bill of Exceptions. 

7. Order extending time for filing transcript on appeal. 

8. This order. 

DANIEL THEW WRIGHT, 
Attorney for Nathaniel L. Gaines, Trustee. 

Service and receipt of copy of the above acknowledged this 27th 
day of September, 1919. 

C. C. TUCKER. 

I 

47 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 46. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 33665 in Equity, wherein Wil¬ 
liam A. Clark is Plaintiff and The United States Realty Company of 
Washington. D. C., Inc., a corporation, et al, are defendants, a£ the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 24th dav of October, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

By W. E. WILLIAMS, 

Assistant Clerk. 

48 In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 33665. 

William A. Clark, Plaintiff, 


The United States Realty Company of Washington. D. C., 
Incorporated, a Corporation; The United States Trust Company’, 
a Corporation; and Henry H. Gilfry and John W. Peters, Trustees. 
Defendants. 

Bill of Exceptions. 

Be it remembered. That on the 9th day of June, A. D. 1919, Na¬ 
thaniel L. Gaines, Trustee, appeared in open Court with his counsel, 
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the parties to the cause being present through their respective coun¬ 
sel, and prayed the court that he be permitted to intervene in the 
above entitled cause, and to file therein his Intervening Bill, which 
at the time was tendered to the court, and which is hereto attached, 
marked Exhibit “A,” and made a part hereof the same as if specific¬ 
ally incorporated herein. 

And thereupon the parties were heard by their respective counsel, 
the court took the matter under consideration, and on the 24th day 
of June, A. D., 1919, the Court declined to permit the said Nathaniel 
L. Gaines, Trustee, to become a party to the said cause, and refused 
him leave to file an intervening bill therein, as appears of record in 
the cause; to which ruling of the Court Nathaniel L. Gaines, Trustee, 
then and there excepted. 

49 Now comes Nathaniel L. Gaines, Trustee, md presents to 
the Court in duplicate this Bill of Exceptions, which being 
found true and correct, is now allowed, signed, sealed and filed, and 
made part of the record this 29th dav of August, 1919. 

WILLIAM HITZ, 

I Justice. 


0. K. as to form provided the attached copy is an accurate copy of 
the intervening petition. j 

C. C. TUCKER, 

Att’y for Plff. 




a 

1 

9 
■ 




Exhibit “A.” 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 






Equity. No. 33665. 
William A. Clark, Plaintiff, 








! 

The United States Realty Company of Washington, D. C., 
Incorporated, a Corporation; The United States Trust Company, 
a Corporation, and Henry H. Gilfry and John W. Peters, Trustees, 
Defendants. 






A* rcwT 


Intervening Bill of Nathaniel L. Gaines. 


Now comes Nathaniel L. Gaines, trustee, and with leave of the 
Court first had and obtained, files this his Intervening Bill in the 
above entitled cause. 



1. He states that he is a citizen of the United States a resident of 
the District of Columbia, and brings this Bill as Trustee Appointed 
by the Supreme Court of the District of Columbia in the place and 
stead of Paul K. Shuler, Trustee, under a certain deed of trust dated 


~ J” 
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the loth day of June. A. D. 1917, by and between the United States 
Realty Company of Washington, D. C., Incorporated, and Paul K. 
Shuler of South Carolina. 

2. Your petitioner Nathaniel L. Gaines, Trustee, and the plaintiff 
William A. Clark are the owners as tenants in common and in fee 
simple, of the real estate described in paragraph 3 of the plaintiff’s 

William A. Clark’s Amended Bill herein filed on the — day of-, 

A. D. —. 

3. Said real estate and the title thereof, is clouded and encumbered 
by a recorded deed of trust dated April 26, 1901, and recorded May 

6,1901, in Liber 3618, folio 226, of the Land Records of the 
51 District of Columbia, in which Walter A. Brothers was 
grantor, and Henry II. Gilfry and John W..Peters, Trustees, 
were the grantees, which said deed of trust was given to secure the 
payment of an indebtedness of $17,500, as evidenced by two promis¬ 
sory notes dated April 26. 1901. made by said Walter A. Brothers 
and payable to the plaintiff, William A. Clark, each for the sum of 
$8,750. payable five years after date, and bearing interest at the 
rate of five per cent per annum until paid. The said notes and deed 
of trust are the same referred to in paragraph — of plaintiff’s 
(amended) Bill. 

4. After the said deed of trust was given and after the plaintiff 
William A. Clark became the owner of said promissory notes secured 
thereby, he, the said William A. Clark and one Arthur E. Randle 
by deed dated April 26, 1901. recorded in Liber No. —, folio — of 
the Land Records of the District of Columbia, became the owners 
in fee simple as tenants in common of the said real' estate subject to 
the said deed of trust. Walter A. Brothers was party of the first 
part, and William A. Clark aforesaid and Arthur E. Randle were 
parties of the second part to the deed of conveyance whereby the said 
Clark and the said Randle became the owners in fee simple as ten¬ 
ants in common of the real estate aforesaid; said deed is in part 
as follows: “to have and to hold the said land, premises, and appur¬ 
tenances unto and to the only use of the parties of the second part, 
their heirs and assigns forever, as tenants in common, to each an 
Tindivided half interest, subject to a certain dedd of trust given by 
the party of the first part to secure a debt of $17,500, dated April 
26, 1901. and duly recorded among the Land Records of the said 
District, which debt the par ties of the second part hereby assume anr ? 
agree to pliv~lis/part~ of T he~^bGs!def5tTbh Hereof.^, 'l'he saidm- 
debtedness oT$l7T5U0 m the saicTdced mentionedTis the same herein 
heretofore referred to. as evidenced by the two said promissory notes 
and aforementioned deed of trust. 

5. Petitioner is informed and believes and therefore avers on in¬ 
formation and belief that the two said promissory notes and the 
entire indebtedness secured by the deed of trust aforementioned in 
paragraph 3 of this Petition have been fully paid and satisfied by 

certain of his predecessors in filler mesne between himself 
and the said Walter A. Brothers, and that there is nothing 
now due thereon. --- 


52 
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6. If in fact there remains due and unpaid any part of the 
indebtedness evidenced by the said two promissory notes or either of 
them, or any part of the indebtedness secured by said deed of trust, 
your petitioner is re ady, able and willing to te nder ^n d pay to_the, 
said pTamfTSTAYH 1 larrfifrCfafS' in'lawful legal tender currency of 
the United States of America the proportion thereof which is perperly 
a lien or charge against his interest and estate in the said lands; he 
is unable to make legal tender thereof only because he does not know 
and cannot with reasonable diligence ascertain that any definite or 
determined sum is so due and unpaid. 

i 

Wherefore plaintiff prays that the Court ascertain and determine 
whether said notes are fully paid or whether any sum is still unpaid 
thereon; that if the said notes are found to be fully paid, the Court 
order and decree that the same, together with said deed of trust be 
ordered cancelled and be cancelled of record; that if the same are 
not fully paid, the amount still due thereon be ascertained by the 
Court, and that the Court decree that upon the payment by the pe¬ 
titioner to the plaintiff William A. Clark of one-half of the amount, 
if any, which remains unpaid upon the said notes secured by the 
said deed of trust, that is to say upon the payment of so much of the 
unpaid balance as is chargeable against the petitioner’s one-half 
interest in the said lands; that the said William A. Clark be ordered 
and required to release and discharge the said deed of trust and the 
lien thereof, in so far as the interest and share of petitioner in the 
said lands is encumbered or affected thereby. 

Or in the alternative, plaintiff prays, that upon payment of the 
said sum by him to the said Clark, he the said Clark be ordered and 
decreed to assign, transfer and set over all his right, title and inter¬ 
est of in and to the said notes and both of them, and to the said deed 
of trust and the indebtedness secured thereby unt-o the plain- 
53 tiff. _ j 

Plaintiff further prays for all other and further relief 
which is necessary or proper in the premises. ! 

(Signed) NATHANIEL L. GAINES. 

DANIEL THEW WRIGHT, ! 

Attorney for Petitioner. | 

District of Columbia, ss: 

* i 

| 

Nathaniel L. Gaines being first duly sworn, says that he has read 
the foregoing Intervening Petition by him subscribed, that the facts 
therein stated of his personal knowledge are true, and those facts 
stated upon information and belief, he verily believes to be true 
(Signed) ' NATHANIEL L. GAINES. 

Sworn to before me and subscribed in my presence this 6th dav 
of June, 1919. 1. 

(Signed) C. LARIMORE KEELEY, 

[notarial seal.] Notary Public, D. C. 
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3tt % Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


October Term, 1919. 
No. 3329. 


NATHANIEL L. GAINES, Trustee, 

VS. j 

WILLIAM A. CLARK, United States: Realty 

Company, United States Trust Company, et als. 

1 — 

STATEMENT OF THE CASE, j 

i 

There was pending in the court below a suit 
in equity in which the appellant applied for leave 
to intervene, tendered his Intervening Bill to the 
Court, but leave to intervene was denied him; on 
appeal from the order denying leave to intervene, 
and from a final decree subsequently rendered, 
the case is here. 

l 

The situation in the court below was as follows; 
the suit in which appellant applied to intervene, 
had been originally instituted by William A. Clark 
to establish two alleged lost notes aggregating 
$17,500 which had been secured by deed bf trust 
of certain real estate, and for the purpose of ac¬ 
complishing a sale of that real estate to pay the 
indebtedness alleged to be due on the notes. 

The intermediate state of the title to the real 
estate is essential to an understanding of the posi- 
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tion of the appellant Gaines, Trustee; that state of 
the title is shown by Clark's amended and supple¬ 
mental Bill (R. 2-7) thus: 

Before the appellee Clark became interested in 
the notes or in the real estate, the latter was 
owned by E. C. Carpenter (R 2-3), was subject to 
trusts of $15,000 and accrued interest (R. 4); it 
was arranged between one A. E. Randle and 
Clark, appellee, that Clark should take up this 
existing indebtedness (which was overdue) and in 
pursuance of this arrangement Clark advanced 
the sum of $17,500 for the purpose, (R. 4) a new 
trust was executed securing two new notes and 
in which H. H. Gilfry and J. W. Peters were 
named as trustees: subsequent to the execution 
of this second deed of trust the fee of the real 
estate was conveyed to Clark, appellee, and A. E. 
Randle as tenants in common (R. 5); so that at 
the end of the transaction Clark and Randle owned 
the real estate as tenants in common, subject to 
the new deed of trust securing two new notes for 
$8,750 each, evidencing the money which Clark is 
said to have advanced. 

The foregoing transpired in 1901. In 1903, 
Randle conveyed his half interest in the fee of the 
lands to the United States Realty Company; it 
appears from the Intervening Bill of the appellant 
Gaines that he (Gaines) was at the time of tend¬ 
ering it the owner in fee simple, as Trustee, and as 
tenant in common with the appellee, Clark, of the 
Randle moiety of the fee of the real estate (R. 
p. 30). 


Clark having* instituted the suit below to estab¬ 
lish the alleged lost notes and to sell the real estate 
to pay them, the situation was as follows: If the 
notes were in fact already paid, then Gaines’ one- 
half of the property ought not to be sold to pay 
them over again; and the deed of trust purporting 
to secure them being uncancelled, would remain a 
cloud upon his title, which he was entitled to have 
removed by a decree of a court of equity, j 

Such being the truth of the matter asi averred 
by Gaines appellant, in his intervening bill, he 
on the 9th of June, 1919, appeared in court by his 
counsel, tendered his Intervening Bill for filing 
and asked leave to intervene; this the Court 
denied. The Intervening Bill averred (R. 30) 
that he, Gaines Trustee, and Clark were the 
owners as tenants in common and in fee simple 
of the real estate, that the title thereof was cloud¬ 
ed and encumbered by the deed of trust which se¬ 
cured the two 88,750 notes, that the two notes and 
the entire indebtedness secured bytTte deed of trust 
had been fully paid and satisfied by certain of his 
predecessors in title and that there was ^nothing 
due thereon. The Intervening Bill further averred 
that if, in fact, there remained anything due and 
unpaid on account of either of the said notes, then 
he, Gaines Trustee, was able, ready and willing, 
and made tender to pay to the plaintiff Clark the 
proportion thereof which was properly a lien and 
charge against his interest and estate in the lands; 
the Intervening Bill prayed that the Court ascer¬ 
tain and determine whether said notes were fully 
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paid, or whether any sum was still due thereon; 
that if the notes were found to be paid, the Court 
decree that the same and the deed of trust be can¬ 
celled; that if the notes were not fully paid the 
amount still due thereon be ascertained and that 
the Court decree that upon the payment by Gaines, 
Trustee, to the plaintiff Clark of one-half of the 
amount if any, which remained unpaid, he 
(Clark) be ordered to release the deed of trust so 
far as the interest of Gaines Trustee, in the lands 
was concerned; or in the alternative, that upon 
payment of any sum found still due to Clark upon 
the notes, that he (Clark) be ordered to transfer 
and assign his interest in the notes and the deed 
of trust to Gaines Trustee. 

All parties were present at the time the Inter¬ 
vening Bill was tendered for filing, and were 
heard in argument by the Court (R. 1-29). Upon 
June 9, 1919, the Court took the matter of the 
Intervening Bill under advisement and on June 
24th denied Gaines Trustee, leave to file or to be¬ 
come a party to the cause, (R. 21-29) and there¬ 
after, on the same day (R. 21) entered a final de¬ 
cree ordering the sale of the property, to pay the 
full face of the notes and accrued interest. 

Gaines Trustee, has appealed from both the 
final decree and the order denying him leave to in¬ 
tervene. 

The correctness of appeal seems to be deter¬ 
mined by Modern Workmen vs. Wheatley 47 D. C. 
A., 354, wherein an appeal from an order deny- 
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mg leave to intervene was heard and determined 
by the Court here. j 

i 

RIGHT OF INTERVENTION. 

j 

| 

It is sometimes stated that the determination 
of an application for leave to intervene in an equity 
suit is within the “discretion” of the trial court; 
the unfitness of such a generality to; serve as 
a concrete rule for application to all cases is 
made to appear by considering that applications 
for leave to intervene are of two kinds; in one class 
the applicant may have no specific and definite 
right in the “res” which is the subject of the litiga¬ 
tion; in the other class, the applicant may have 
definite and distinct rights specifically vested in 
the “res” which is the subject of the controversy. 
In the former class, if the applicant have other 
means of redress open to him, the matter of the'in¬ 
tervention may be in the discretion of the court; 
in the latter class the applicant never can obtain 
relief unless it be granted to him in the pending 
cause wherein is involved the disposition of the 
“res;” therefore, in the second class of cases the 
right to intervene is absolute, and the court has no 
discretion to deny it. j 

Williams vs. Morgan, III U. S. 684, was a suit 
to foreclose a mortgage on a railroad; a holder of 
the first mortgage bonds on the road and trustee 
of the second mortgage and one interested in a 
purchasing agreement were allowed to intervene 
for the purpose of contesting the allowance to the 
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trustee for his compensation; on page 696-697 the 
court said: 

“As bondholders and as interested under 
the second mortgage, if not under the pur¬ 
chasing agreement, we do not well see how 
the court, under the circumstances, could 
have refused their application.” 

And in Daniels vs. Solomon, 11 D. C. A., the 
Court on page 171 said: 

“Since a very early day, in Maryland, the 
right of one claiming title to, or an interest 
in, property that has been attached, to in¬ 
tervene in the case and controvert the truth 
of the grounds of the attachment stated in 
the plaintiff's affidavit, has been firmly es- 
• tablished. Campbell v. Morris, 3 H. & 
McH. 552; Ranahan v. O’Neale, 3 G. & J. 
298, 301; Stone v. Magruder, 10 G. & J. 383, 
386; Carson v. White, 6 Gill, 17, 26; Clarke 
v. Meixsell, 29 Md. 221, 227. The same prac¬ 
tice has obtained in the Supreme Court of 
the District of Columbia, and has been re¬ 
peatedly sanctioned by that court in Gen¬ 
eral Term. United States v. Howgate, 2 
Machey 408; Wallace v. Maroney, 6 Mack. 
221, 223; Reynolds v. Smith, 18 D. C. 27. 
Twice sin :e the organization of this court 
the right of intervention has passed unques¬ 
tioned. Robinson v. Morrison, 2 App. D. C. 
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105, 120; Matthai v. Conway, 2 App. D. C. 
45, 50. The point must now be regarded as 
settled. ! 

“It is true the intervenors in this case do 
not claim ownership of the property, but 
a lien thereon and superior right to subject 
it to the satisfaction of their judgment. We 
see no difference in principle, however, be¬ 
tween the right of intervention of one who 
claims title to the property, and of one who 
asserts an interest through a lien;by con¬ 
tract, or by operation of law under an execu 1 
tion or attachment.” 

i 

I 

In Parsons v. Little, 28 D. C. A. 218, the sylla¬ 
bus is: 

i 

i 

i 

i 

“The holder of the bonds of a corporation, 
secured by a deed of trust, has the right, in 
order to protect his interest to intervene in 
a proceeding in equity for the foreclosure 
of the deed of trust.” 

| 

In U. S. Trust Company v. Chicago Term¬ 
inal Company, 188 Fed. 292, 110 C. C. A. 270, the 
court said: j 

• A * i 

j 

“Applications for leave to intervene are 
of two kinds: In one the applicant has other 
means of redress open to him, and it is with¬ 
in the Court’s discretion to refuse to en¬ 
cumber the main case with collateral in- 

l 

i 


i 

i 
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quiries. In the other the applicant’s claim 
of right is such that he can never obtain 
relief unless it be granted him on interven¬ 
tion in the pending cause. In this latter class 
the right to intervene is absolute, and the 
rejection of the petition is a final adjudica¬ 
tion and therefore appealable.” 


In Credits Commutation Co. v. United States, 
177 U. S. 314, the Court expressly adopted an 
opinion of the trial judge as follows: (177 U. S. 
315-316.) 

“It is doubtless true that cases may arise 
where the denial of the right of a third 
party to intervene therein would be a prac¬ 
tical denial of certain relief to which the 
intervener is fairly entitled, and which he 
can only obtain bv an intervention. Cases 
of this sort are those where there is a fund 
in court undergoing administration to 
which a third party asserts some right 
which will be lost in the event that he is not 
allowed to intervene before the fund is dis¬ 
sipated. In such cases an order denying 
leave to intervene is not discretionary with 
the chancellor, and will generally furnish 
the basis for an appeal, since it finally dis¬ 
poses of the intervener’s claim by denying 
him all right to relief.” 
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At Bar, the appellant Gaines Trustee as shown 
by his Bill for Intervention, is the absolute owner 
in fee simple as tenant in common with Clark, of 
one half of the real estate which was sought to be 
sold to pa} 7 an indebtedness which the appellant 
averred had already been paid, which no longer 
existed, and for which, therefore, the real estate 
which he owned ought not be answerable; the orig¬ 
inal proceeding having been for the purpose of 
subjecting this very res to the payment of that in¬ 
debtedness, surely the owner of that res has a 
right to be heard upon the question of the exist¬ 
ence of any such indebtedness. There is nowhere 
else any remedy to protect his rights, or to assert 
them, save in the very proceeding wherein his 
property is about to be subjected and disposed of 
by judicial decree; no other court but that wherein 
the proceedings for sale were pending can arrest 
or deny the sale, or save his rights in the res which 
is sought to be subjected in those proceedings. 

It is respectfully submitted that the Order deny¬ 
ing leave to intervene and the final decree order¬ 
ing the sale of the property were erroneous and 
should be reversed. 

I 

Daniel Thew Wright, 

. Philip Ershler, j 

Attorneys for Appellant. 
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irort of ^jtohIs, jjfetrict of Columbia 


JANUARY TERM, 1920. 


No. 3329. 


NATHANIEL L. GAINES, Trustee, 


WILLIAM A. CLARK, UNITED STATES REALTY 
COMPANY, UNITED STATES TRUST COMPANY, 

ET AL. 


BRIEF FOR THE APPELLEE, WILLIAM A. CLARK. 


Statement of Facts. 

i 

i 

The appellee, William A. Clark, as owner of two promis¬ 
sory notes aggregating $17,500, secured by deed of trust on 
certain real estate in the District of Columbia, filed the 
amended and supplemental bill in this cause on November 
0, 1915, to establish the notes, which he had lost, and to 
procure a decree for the sale of the real estate and paymjcnt ot 
the debt secured (R., pp. 1-7). The bill shows that jab rat 
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ihe time of the making of the notes and their delivery to the 
appellee he became the owner of an undivided interest m 
the real estate upon which the notes were secured, and one 
Arthur E. Handle, the owner of the remaining undivided 
interest. Tt also shows that on August (>. 1903, Randle, con¬ 


veyed his interest to the l nited States Realty Com pall v. 
Accordingly that company was the principal defendant 


named in the hill. 


The answer of the United States Realty 


Company to the hill has, for some reason unknown, been 
omitted from the record on this appeal: but the final decree 
in the cause, wthich was passed .June *24, 1919 (R.. pp. 21-25), 
indicates that i the defense of that company was that the in¬ 
debtedness to the appellee had been paid. The decree, after 
reciting that the cause came on to he heard “upon the plead¬ 
ings and testimony taken in open court, and having been 
argued and submitted by the attorneys for the respective 
parties/' and after establishing the lost notes and stating 
that they represented an advance of $17,500 made by the 
appellee for the purpose of paying an existing deed of trust 
indebtedness against the property, title to which had there¬ 
upon become vested in the appellee and Randle as tenants 
in common, expressly found 


“That no part of said -fl7,d00 so advanced bp the 
plaintiff has been paid or satisfied . but lie has received 
interest on one-half thereof from tlie defendant, the 
United States Realty Company, a corporation, and 
Arthur E. Randle, under whom it claims, up to and 
including April 20. 1915. and that said last-men¬ 
tioned corporation and said Randle have paid one- 
half the taxes on said real estate up to and including 
the 30th day of June. 1914, after which all of the 
taxes on said real estate have been paid bv tlie plain¬ 
tiff” (R.. p. 22). 


The decree then goes on to provide for a sale of the prop¬ 
erty by court trustees, the satisfaction of the appellee's claim 
out of the proceeds of sale, and the payment of the balance, 
if any. to the United States Realty Company (R.. pp. 21-25). 
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Shortly prior to the date of the signing of this ^decree, 
namely, on June 9. 1919, the appellant, Gaines, in open court 
asked leave to intervene in the cause by filing an intervening 
petition which he then submitted (R., 21). This petition 
(R., pp. 29-31) recites that the appellant is a trustee ap¬ 
pointed by the lower court in the place and stead of one 
Shuler, trustee under a certain deed of trust dated June 15, 
1917, between the United States Realty Company and Shuler; 
that the appellant and the appellee Clark are the owners, as 
tenants in common, of the real estate in question ; that- the 
indebtedness represented by the two promissory notes, ag¬ 
gregating $17,500, has been fully paid to Clark by certain of 
the appellant's predecessors in title (who are not named), 
and that there is nothing now due thereon; but the petition 
goes on to say that if there is anything due on such notes 
the appellant is willing to pay it. The prayers of the peti¬ 
tion are that the court "ascertain and determine whether 
said notes are fully paid or whether any sum is still unpaid 
thereon," etc. (R., p. 31). 

On the same day that the final decree in the cau^e was 
passed, namely, on June 24, 1919, the court made an' order 
denying leave to the appellant to file his intervening petition 
(R., p. 21). From this order the appellant has taken an 
appeal to this court. 

i 

ARGUMENT. j 

i 

The transcript prepared by the appellant to bring up his 
appeal shows none of the proceedings in the principal cause, 
except an amended and supplemental bill, the petition for 
intervention, the order denying that petition, the final de¬ 
cree, the appellant’s entry of appeal, and the matters incident 
to perfecting that appeal. As this fragmentary record is 
manifestly inadequate to the due presentation of the ques¬ 
tions sought to be determined, it is presumed that the appel- 
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hint considered his application to intervene as a matter only 
ancillary to the original litigation (Krippendorf vs. Hyde, 
1 ltt l . S., and that he intended to base his argument 

upon the complete record of the cause to be filed here by the 
principal appellant, the United States Realty Co. Counsel 
for the present appellant failed, however, to take into ac¬ 
count the necessary delay in preparing the principal record 
and overlooked the fact that his own appeal would be docketed 
here much earlier. Viewed in this light, the scanty record 
filed in the ancillary proceeding manifests a commendable 
concern for economy, and. assuming this to be. the motive, 
wc state as follows, by anticipation, the material facts shown 
by the larger record soon to be presented to the court, namelv: 

The answer, of the United States Realty Company to the 

amended bill, was that the indebtedness of $17,500 for which 

the plaintiff Clark sought a sale of the real estate in ()ues- 

tion, had been paid to the plaintiff by it and its predecessor 

in title. Arthur E. Randle. There was a partial trial of the 

cause in EH<» before Mr. Justice Anderson, of the lower 

court, which was rendered abortive bv his death. Earlv 

• • 

in 1017 the ease was tried before Mr. Justice Hitz. It lasted 
several weeks and was submitted to him for determination 
on February 7, 1017. He held the case under advisement 
for several months and finallv announced his intention to 


grant the relief sought by the plaintiff. There were many 
hearings before him as to the form of the decree which 
should be passed, and finally, a considerable time before the 
decree was signed, the decree, drafted in accordance with his 
directions, was submitted to him. For one reason and another 
the decree was not signed until June 24, 1010. It was about 
two weeks before that date, and at a time when appellant 
Haines and his counsel knew that the case had been decided, 
and that tlie court had announced his decision, that it was 
sought to file this intervening petition. The United States 
Realty Company appealed to this court from the decree, and 
the statement of the evidence, which is very lengthy and has 





o 


I 

I 

I 
I 

required much time to prepare, will shortly be filed in this 
court and the appeal docketed. The question for {he con¬ 
sideration of this court on that appeal will be whether the 
court was right or wrong in finding, as it did, that the debt 
claimed by the appellee Clark had not been paid, and that 
is the identical question which the appellant seeks to raise 
bv his petition to intervene. If the appellant should desire 
to be heard on the appeal of his privy, the United States 
Realty Company, it is possible this court will grant him the 
necessary permission. At least, the appellee will interpose 
no objection. 

If, however, the purpose of appellant is to limit tjie con¬ 
sideration of the court to the meagre record designated by 
the appellant's counsel for his separate appeal, the effect of 
the present record is not materially different from thAt above 
stated as the effect of the whole record. The amended and 
supplemental bill in the original cause, the only parti of the 
pleadings therein which is vouchsafed to the court, was filed 
on November 9, 1915. From the new matter making this 
a supplemental bill—paragraph 8 Ms (p. 2)—it appears that 
the cause had been instituted prior to August 6, 191 o. The 
appellant, according to his own account, acquired an interest 
in the land subject to the lis pendens on June 15, 1|917, a 
date at which the suit had been pending for almost or quite 
two years. AVhat is'tlie nature of this interest the petition 
does not disclose. If it had been acquired for any valuable 
consideration, or if the petitioner had taken in ignorance 
of the pending litigation, those facts would have been stated 
distinctly and with elaborate emphasis. It must, therefore, 
be presumed that the petitioner took title to land covered by 
(he lien of a pending litigation, with full knowledge <|>f that 
litigation and without the payment of anything of value. 

The original parties to the principal cause were, if must 
be taken for granted, the proper parties to such a suit, were 
competent parties for all the purposes of the proceeding, and 
were the only persons necessary or proper to be made parties 
at the time when the suit was instituted. 


i 






The appellant, being a purchaser pendente life and a mere 
volunteer, taking with full knowledge of the existing litiga¬ 
tion. after acquiring his gratuitous interest in the land, lay 
hv for two years, lacking only six days, without disclosing 
his interest in the equity cause or manifesting any concern 
about the conduct thereof. Then, just fifteen days before 
the formal settlement and entry of the final decree in that 
cause, lie asserts his right to be heard, and demands oppor¬ 
tunity to litigate the very issue which had been made be- 
tween the original parties in that cause. At this date, ac¬ 
cording to all presumptions resting upon experience in such 
matters, the original suit must have been completely tried, 
testimony taken, argument had, consideration by the court 
given, and the opinion of the court announced. In this, 
the late maturity of the cause and on the eve of the signing 
of a final decree, the appellant asserts the right to compel 
the court to retry a complicated litigation, without the allega¬ 
tion of a single new fact, but upon the identical issues already 
tried by the original parties, from one of whom he had taken 
title pendente lite. 

There is no averment of any fact which might dilFeren- 
tiate the situation of the appellant from that of any ordinary 
purchaser pendente litc; no pretense of ignorance, illness, 
absence or poverty, and not even the suggestion of any excuse 
for laches, or any apology for imposing upon the court the 
burden of trying again a cause already fully litigated. 

Neither are any of such things suggested in the brief filed 
here on behalf of the appellant: no circumstances are men¬ 
tioned which might entitle tlie petitioner to any greater con¬ 
sideration than is accorded to anv other man who buvs into 
a law suit. It is not even argued that there was anv abuse 
of discretion on the part of the court below. On the con¬ 
trary. the proposition is that there was no room for the 
exercise of judicial discretion, because the petitioner had an 
absolute right to intervene at anv time when he should see 
fit to assert that right. 






I 

The proposition of the appellant is that every purchaser 
pendente life is, by virtue of his being a purchaser pendente 
life, entitled to intervene at any stage of the litigation at 
which it suits his convenience, for the purpose of litigating 
on his own account the very questions involved in the origi¬ 
nal controversy, and to set back the hands of the clock to 
such early hour as he finds opportune for commencing his 
participation in the proceeding. Unless this proposition can 
be established without exception or qualification, and as a 
rule which is independent of all circumstances or incidents 
of the individual case, the appellant has no standing in this 
court. 

| 

That such a proposition is directly opposed to tlijc whole 
doctrine of Us pendens goes without saying. The privilege 
here asserted as belonging to a purchaser pendent^ life is 
essentially inconsistent with the operation of the eleiiientary 
rule on the subject, the very purpose of the law subjecting 
property to the lien of pending litigation being to prevent 
purchasers of such property from renewing or protracting 
the litigation on their own account. If the right now 
claimed is recognized, even* suit, to establish title against 

- . j 

property may be protracted until doomsday by the simple 
expedient of selling the property to successive purchasers. 


“The twelfth of the Ordinances in Chancery of 
Lord Bacon is, that no decree bindeth any that cometh 
in bona fide bv convevance from the defendant be- 
fore bill exhibited, and is made no party, neitjher by 
bill nor the order; but where he comes in pendente 
life , and while the suit is in full prosecution, and 
without any color of allowance or decree of the! court, 
there regularly the decree bindeth. * * * 

“The rule has been applied with steadiness; to all 
cases of transfer during the progress of a cause, not¬ 
withstanding the hardship of individual cases; from 
considerations of public policy and convenience.! Suits 
would be interminable if the rights of the parties could 
be disturbed bv mesne conveyances, and a necessity 
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imposed for the introduction of other parties upon 
the record. The apparent exception to the rule arises 
when an event occurs which deprives the party on the 
record, not only of his interest in the subject of the 
suit, but also of his faculty to comply effectively with 
the decree of the court. In such a case additional 
parties!are necessary to enable the court to make an 
operative decree. : 

Per Campbell. .1.. p.. in Secombe rs. Steele 29 
IIow.. 94. 1 Do. 


11 there bej as counsel for the appellant undertakes to 
show, cases in which one not an original party has a legal 
right to intervene, the present case is not. according to the 
test prescribed by the authorities cited, one of such cases. 
1 he distinction, as stated, is between situations wherein the 
applicant may have relief in some other form—in which 
event leave to intervene is in the discretion of the court, and 
situations wherein the only possible relief is bv intervention. 
Manifestly, whatever rights the present petitioner mav have, 
might have been by seasonable action established in a di¬ 
versity of modes, and without reopening a once-tried cause 
for that purpose. In a proper case, proper relief in favor 
of one not a partv to the original cause mav be afforded 
even after final decree and so long as the res remains sub¬ 
ject to the control of the* court—as will be the case here until 
the property shall be sold and the proceeds distributed. 
This is distinctly laid down in French cs m (iapen. 1 Go \\ S., 
r>09. 

10veil if it could he granted that the present petitioner 
although a purchaser pcndente life and not a bona tide 
purchaser or one having given value—is in virtue of that 
qualification entitled to intervene, his right lias been, upon 
his own showing, forfeited by his flagrant laches in asserting 
that right. A delay of two years in the presence of pending 
litigation, and; until the ponding cause is ripe for decree. 
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would disentitle almost any party to assert any ijight lie 
might have in the controversy. 

• In Smith vs. Gale, 144 U. S., 509, a local statute provided 
that, by leave of the court, “Any person may, before the 
trial, intervene in any action or proceeding who has an 
interest in the matter in litigation, etc., the statute further 
defining quite precisely what should he deemed to constitute 
an interest. In this action one Mrs. Frazier, no^ being 
originally a party, on the day before tlie case was tried, and 
at a time when the case had been pending for about two 
years, applied for leave to intervene, alleging facts which 
gave her tlie statutory qualifications of an intervenoir. The 
application was denied by the trial court, and this action was 
approved by the Supreme Court of the United States, it 
being said by Mr. Justice Brown (p. 520) : 


“There is great plausibility in this position, and 
we are not disposed to hold that the court might not 
have permitted this complaint in interventiop to be 
filed, but by section 90 of the code, above cited, such 
complaint must be filed by leave of the court,i a lim¬ 
itation upon the right to intervene which presup¬ 
poses a certain amount of discretion in the! court. 
Such right, ought to be claimed within a reasonable 
time, and may properly he refused in a case l^ke the 
present one, where the action had been pending two 
years and was about to he tried. Hocker vs. Kelley, 14 
California, 164.” | 

i 

I 

Even the carefully selected fragments of the record, in the 
principal cause which the appellant here presents ;to the 
court as his record, show that that cause had been pending 
for nearly or quite four years, and that the petitioner’s 
alleged interest had existed for almost two years before he 
applied for leave to intervene. If this partial record sup¬ 
presses the fact that the cause had been fully heard, argued, 
and decided by the court it does, at least, show that! when 
the petition to intervene was filed the cause was within fif- 



! 
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tron da vs of final decree, so that, if not before trial, it must 
then have been on the verv eve of trial. 

4 

If the application as presented afforded any room at all 
for the exercise of discretion by the court below, it must be 
assumed, upon this record, that such discretion was properly . 
exercised. Tf any fact existed which would rebut the pre¬ 
sumption in favor of the court's action, or indicate an abuse 
of discretion, certainly no such fact was alleged in the 
petition, or is mentioned in the brief for the appellant, and 
it was for him to present such. fact. The necessary inference 
is that tlie appellant did not at all invoke the discretion of 
the court, but stood, and stands here, upon the assertion ot 
an absolute right which is not only independent of judicial 
allowance, but independent as well of any possible qualify¬ 
ing circumstances. Because the petitioner said that he was 
a purchaser pendente life, a mere volunteer who had paid 
no value and who took with actual and present knowledge 
of the pending litigation, lie asserts he is entitled, whenever 
he chooses so to do, to reopen the case to controvert again the 
issues already tried and determined, and to protract the 
litigation indefinitely—that is, until his litigious activity is 
determined by a decree; whereupon his vendee pendente lite 
and an infinite succession of like vendees may repeat the in¬ 
tervention in endless repetition. Unless the law makes this 
possible the order made below must be affirmed, and unless 
the doctrine of l is pendens was adopted to prevent just such 
results there is no such law. 

It- is accordingly submitted that the order appealed from 
should be affirmed. 

, CHARLES C. TUCKER, 

EVANS BROWNE, 

For the Appellee Clark . 
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